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Environmental Enforcement Section Telephone (202) 616-6552

P.O. Box 7611 _ Facsimile (202) 616-6584

Washington, DC 20044-7611

February 3, 1999
VIA OVERNIGHT MAIL

TO: Attached Counsel of Record List

Re: United States v. City of Albion, Michigan et al., Civ.
No. 1:97CvV1037, (W.D. Mich.)--Revised Draft Consent
Decree.

Dear Counsel:

Enclosed is a revised, draft, proposed Consent Decree in the
above-referenced matter based on our telephone conference calls of
January 26, 28 and 29, 1999. In this version, I’ve deleted
previously incorporated edit features to reduce the complexity of
the document. In addition, I've included with edit features, the
specific revisions discussed on the telephone calls of the above
dates, proposed language faxed me after the calls, as well as
certain revisions based on input from mid-level managers at U.S.
DOJ and U.S. EPA. I will discuss these on our next telephone
conference call. 1In addition, I’ve indicated in brackets those
areas of the text where counsel agreed on the above telephone calls
to furnish proposed language, but which was not received by the
date of this letter.

As stated previously, final terms of settlement are subject
to approval of the appropriate management officials of the U.S.
DOJ and U.S. EPA. If there are any questions regarding the
enclosures, please do not hesitate to contact me. I look forward
to further productive discussions on our scheduled conference call
of Monday, February 8, 1999 at 10:00 AM eastern time. Thank you
for your continued efforts and cooperation in seeking resolution
of this matter through settlement.

Sincerely,
Lois J. Schiffer _
Acting Assistant Attorney General

Environment and Natural Resources
rision

By

Francis J. Biros
Trial Attorney
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Charles M. Denton

Varnum, Riddering, Schmidt & Howlett, L L.P.
Bridgewatexr Place

333 Bridge Street, N.W.

Grand Rapids, Michigan 49504

(616)336-6000 '

(616)336-7000 fax

r i Inc. and

Mel Moseley

. Warner, Noxcross & Judd L.L.P.
900 0ld Kent Building
111 Lyon Street, N.W.
Grand Rapids, Michigan 49503
(616)752-2000
(616)752-2500 fax

Coungel for Decker Manufacturing Corp. :

Michael L. Caldwell

Fink Zausmer, P.C.

31700 Middlebelt Road, Suite 150
Farmington Hills, Michigan 48334
(248)851-4111

(248)851-0100 fax

Philip Moilanen

Bullen, Moilanen, Klaasen & Swan, P.C.
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(517)788-8507 fax
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

Case No. 1:97-Cv-1037

V.

Hon. David W. McKeague

CITY OF ALBION, MICHIGAN,
Defendant/Third-Party
Plaintiff, Counter-
Defendant, Counter-
Claimant,

Mag. Joseph G. Scoville

v,

COOPER INDUSTRIES, INC. and
CORNING, INCORPORATED,

Third-Party Defendants,
Counter-Claimants and
Third-Party Plaintiffs,

V.

DECKER MANUFACTURING
CORPORATION,
Third-Party Defendant,
Counter-Claimant
and Cross-Claimant.
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l. B GROUND

A The United States of America ("United States"), on behalf of the Administrator of
the United States Environmental Protection Agency ("EPA"), filed a complaint in this matter
agains’; the City of Albion, Michigan, (the "City") pursuant to Sections 106(b), 107(a) and
113(g)(2) of the Compréhensi_ve Environmental Response, Compensation, and Liability Act of

1980, as amended, ("CERCLA"), 42 U S.C. §§ 9606(b), 9607(a) and 9613(g)(2).

B. The United States in its Complaint seeks, inter alia: (1) mimbuﬁement of costs
incurred by EPA and the Department of Justice for response actions at the Albion-Sheridan
Township Landfill Superfund Site at 20975 Eie Road), in.4#@s; Sheridan Township, Calhoun
County, Michigan, (the “Site") together with accrued intereét; (2)-a declaratory judgment that the
City is liable, jointly and severally, for all future response costs incurred by the United States in
connection with the Site; and (3) civil penalties for violation of a Unilateral Administrative Order
(“UAQO"), Docket No. V-W-86-C-316, i§Sued on October 11, 1995 by EPA under Section
106(a), 42 U.S.C. § 9606(a). to #Befour ofthe potentially responsible parties (“PRPs')- in this

matter, including the City, to conduct response actions at the Site,

C." The City filed a Third-Party Complaint against Cooper Industries, Inc. ("Cooper’)
and Corning Incorporated (“Coming”), two other PRPs identified by the EPA, but not named in
the United States’ principal Complaint. Additionally, in response to a Counterclaim filed against
the City by Third-Party Defendant Decker Manufacturing Co. (“Decker”), the City filed a
Counterclaim against Decker. The City filed its Third-Party Complaint against Cooper and
Corning and Counterclaim against Decker, alleging that they are liable pursuant to CERCLA, 42
U.S5.C. §§ 9607(a) and 96‘i 3(f), Part 201 of the Michigan Natural Resources and Environmental

Protection Act (“NREPA"), as amended, M.C.L. § 324.20126a, Section 20129(3) of NREPA,
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M.C.L. § 324.20129(3), common law and statutory contribution, and other applicable Federal
and State law. Among other relief, the City seeks cost recovery and contribution from the
Third-Party Defendants for any damages or costs of response incurred by the City in

conjunction with the Site or as a result of the principal Complaint.

D. Cooper and Coming filed Counterclaims against the City alleging that the City is
liable pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L.
§ 32_4.201 26, for past and future response costs incurred and to be incurred by Cooper and
Comning at the Site. Additionally, Cooper and Corning seek contribution from the City pursuant
to CERCLA Section 113, 42 U.5.C. § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3),
and common law contribution. Cooper and Corning also seek a declaratory judgment pursuant
to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq,, finding the City liable to Cooper and
Corming for damages and response costs that have .been or will be incurred at the Site. Cooper
and Coming also filed a Third-Party Complaint against Decker alleging that Decker is liable
pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L. §
324.20126, for past and future response costs incurred and to be incurred by Cooper and
Corning at the Site. Additionally, Cooper and Corning seek contribution from Decker pursuant
to CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3),
and common law contribution. Cooper and Corning also seek a declaratory judgmént pursuant
to. the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq.. finding Decker liable to Cooper and

Coming for damages and response costs that have been or will be incurred at the Site.

E. Decker filed a Counterclaim and Cross-claim against Cooper/Corning and the City,
respectively, seeking contribution pursuant to Section 113(f) of CERCLA, 42 U.S.C. § 9613(f),
Section 29(3) of NREPA, M.C.L. 324.20129(3), as well as common law, toward the response

costs Decker has incurred in connection with the Site. Decker also seeks a declaratory ‘

-2-
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judgmeni pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding the City,
Cooper and Coming L iiable to Decker for damages and response costs that have been or will

be incurred at the Site.

F. The City, Cooper, Corning and Decker (collectively the "Settiing Defendants")
filed Answers and Affirmative Defenses denying liability. Settling Defendants do not admit any
liability to the Plaintiff or each other arising out of the transactions or occurrences aileged in the
Complaint, Counterclaims, Cross-Claims and Third-Party Complaints and deny that the release
or threatened release. of hazardous substance(s) at or from the Site constitutes an imminent or

substantial endangerment to the public health or welfare or the environment.

G. In accordanice with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the State of Michigan (the "State") on June 6, 1995 of negotiations -
with the PRPs regarding the implementation of the remedial des;ign and remedial action
(“RD/RA") for the Sife. and EPA provided the State with an opportunity to participate in such.

negotiations.

H. In accordance with Section 122(j)(1) of CERCLA, 42 US.C. § 96220)(1),- EPA
notified the U.S. Department of Interior on June 6, 1995 of negotiations with the PRPs
regarding the release of hazardous substances that may have resulted in injury to the natural

resources under Federal trusteeship.

l. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the

Eederal Register on October 4, 1989, 54 Fed. Rea. 41000, 41021.
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J. In response to a release or a substantial threat of a release of a hazardous
substance(_s) at or from the Site, EPA commenced on Jahuary 30, 1992, a Remedial

Investigation and Feasibility Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430.
K.  EPA completed an RI/FS Report in or about September 1994.

L. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of

" the completion of the FS and of the proposed plan for remedial action on September 26, 1994,

in a major local newsbaper of general circulation. EPA provided an opportunity for written and
oral comments from the public on the proposed plan for remedial action. A copy of the
transcript of the public meeting is available to the public as part of the administrative record

upon which the Regional Administrator based the selection of the response action.

M.  The decision by EPA on the remedial action to be implemented at the Site is
embodied in a final Record of Decision ("ROD"), executed on March 28, 1995, on which the
State had a reasonable apportunity to review and comment and on which the State has given
its concurrence. The ROD includes EPA's explanation for any significant differences between

the final plan and the proposed plan as well as a responsiveness summary to the public

.comments. Notice of the final plan was published in accordance with Section 117(b) of

CERCLA, 42 US.C. § 9617(). | : Mf\*” |

N. EPA issued the UAO, Docket No. V-W-96-C-316, to the City, Cooper/ Corning
and Decker on October 11, 1995. The City, Cooper, Coming and Decker filed writte
comments and objections to the UAO, and challenged the validity of the UAQ. Pursuant to the
UAQ, Cooper and Corning completed a Remedial Design for the selected remedial action
("RA" at the Site, that was appraved by EPA, in or about Au'gust 1997. Cooper and Corning

completed an RA Work Plan, that was approved by EPA on September 4, 1987.  Decker,

-4
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through its wholly owned subsidiary, CDC Associates, In¢. (“CDC"), has acquired certain

properties adjacent to the Site in order to provide the access required to implement the RA.

O.  Decker and EPA negotiated' a separate Consent Decree, Iodged with the Court on
May 27, 1998 (the “Decker Consent Decree”). The City, Cooper and Corning have submitted
timely objections to the Decker Consent Decree. This Consent Decree is intended to
supersede the Decker Consent Decree. The United_States agrees to move the Court to
withdraw the Decker Cansent Decree at the same time it lodges this Consent Decree, and such
motion shall not be opposed by the City, Cooper or Coming. Upen entry of this Consent

Decree by the Court, the Decker Consent Decree shali be null and void and of no legal effect.

P. Caoper and Corning (the “Settling RA Défendants"). agree to perform the RA -
construction at the Site, pursuant to the EPA-approved RA Work Plan and RD, attached as -
Appendices A and E, respectively, and incorporated herein by reference. The City and Decker
(the “Settling O&M Defendants”), agree to perform the Operation and Maintenance (‘O&M") of
the RA at the Site, pursuant to the EPA-approved Q&M Plan, attached as Appendix B, and
incorporated herein by reference. Within fourteen (14) days after entry of this Consent Decree
by the Court, EPA agrees to withdraw the UAO, Dacket No. V-W-96-C-316, issued on October
11, 1995 to the City, Cooper, Caming and Decker. Bésed on the information prese.ntly
available to EPA, EPA believes that the Work will be properly and promptly conducted by the
Settling Defehdants if conducted in accordance with the requirements of this Consent Dec‘ree

and its a Appendices.

Q. Solely for the purposes of Section 113(j) of CERCLA, 42 U.S.C. § 9613(j), the
Remedial Action, including the Operation and Maintenance, selected by the ROD and the Work
to be performed by the Settling Defendants shall constitute a response action taken or ordered

by the President.
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R. The Parties recognize, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and imple;hentation of
this Consent Decree will expedite the cleanup of the Site and will avoid prolonged and
complicated litigation between the Parties, and that this Consent Decree is fair, reasonable, and

in the public interest.
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

18 ISDICTION

1. This Court has jurisdiction over the subject_ matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
persoﬁal jurisdiction over the Settling Defendants. | Solely for the purposes of this Consent
Decree and the underlying ¢ Complaints, Settling Defendants waive all objections and defenses
that they may have to jurisdiction of the Court or to venue in this District. Settling Defeﬁdants
shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and

enforce this Consent Decree.

ill. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and upon
Settling Defendants and their successors and assigns. Any change in ownership or corporate
status of a Settling Defendant ihcluding, but not limited to, any transfer of assets or real or
personal property, shall in no way alter such Settling Defendant's responsibilities under this

Consent Decree.

3.  Settling Defendants shall provide a copy of this Consent Decree to each

Supsiising ¢ Contractor hired by them to perform the Work (as defined below) required by this

-6-
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Consent Decree (but not each employee of such contractors) and to each person representing
any Settling Defendant with respect to the Site or the Work and shall condition all contracts
entered into hereunder upon performance of the Work in conformity with the terms of this

Consent Decree. Settling Defendants or their contractors shall provide written notice of the

Consent Decree to all subcontractors hired to perform any portion of the Work required by this

| Consent Decree. Settling Defendants shall nonetheless be responsible for ensuring that their
contractors and subcontractors perform the Work contemplated herein in accordance with this
éonsent Decree. With regard to the RA Work undertaken pursuant to this Consent Decree,
each RA contractor and subcontractor sﬁéll be deemed to be in a contractual relationship with _
the Settling RA Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.

§ 9607(b)(3). With regard to the O&M Work undertaken pursuant to this Consent Decree, each
O&M contractor and subcontractor shall be deemed to be in a contractual relationship with the
Settling O&M Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.

§ 9607(b)(3).

IV. DEFINITIONS

4.' Unless otherwise expressly provided herein, terms used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder,

the following definitions shall apply:

/—‘!Adjacent Parcels” shall mean the former “Gill” and "Prater” properties located adjacent

to the Site purchased by Decker, through CDC, for implementation of the RA. The Adjacent

Parcels are described in Appendix C, - Z
7 o
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"CERCLA" shall mean the Comprehensive Environmental Response, Compensation,

and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

"Consent Decree" shall mean this Consgnt Decree and aIIAppendices attached hereto
(listed in Section XXXI). In the event of conflict between this Consent Decree and any a

Appendix to this Consent Decree, this Decree shall control.

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working
day"” shall mean a day other than a Saturday, Sunday, or Federal, er State or.City holiday. In
computing any period of time under this Consent Decree,. where the last day would fall on a
Saturday, Sunday, or Federal; or State or:City holiday, the period shall run until the close of

business of the next working day.

"EPA" shall mean the United States Environmental Protection Agency and any

successor departments or agencies of the United States.

"Future Response Costs" shall mean all costs, including, but nbt limited to, direct and
indirect costs, that the United States incurs in reviewing or developing plans, reports and other |
items pursuant to this Consent Decree, verifying the Work, or otherwise implementing,
overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, and the costs incurred pursuant to Sections VIli,

(Remedy Review) commencing on the date of entry of this Decree.

“Interest,” shall mean interest at the rate specified for interest on investments of the
Hazardous Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of
the U.S. Code, compounded on October 1 of each year, in accordance with 42 U.S.C.

§ 9607(a).
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“Matters Addressed" in this Consent Decree shall mean all response actions taken or to
be taken, and all response costs/incurred or to be incurred by the United States or any other
person with respect to the Sit¢. The “Matters Addressed” in this Consent Decree do not include
those response costs or those response actions as fo which the United States has resefved its

rights under this Consent Qecree (except for claims for failure to comply with this Decree), in

5ifkieigxtent that the United States asserts stich rights against the Settiing

the eventia

Defendants coming within the scope of such reservations.

“Municipal Solid Waste" shall mean all waste materials generated by households,
including single and multi-family residences, and hotels and motels. The term also includes
waste materials generated by commercial, institutional, and industrial sources, to the extent
such wastes (A) are essentially the same as waste normally generated by households, or (B)
are collected and disposed of with other municipal solid waste or sewage sludge as part of

| normal municipal solid waste collection services and, regardless of when generated, would be
considered conditionally exempt small quantity generator waste under regulations issued
pursuant to Section 3001(d)(4) of the Solid Waste Disposal Act;; (42 U.8.C. § 6921(d)(4)).
Examples of Municipal Solid Waste include food and yard waste, paper, clothing, applianceé,
consumer product péckaging, disposable diapers, office supplies, cosmetics, glass and metal
food containers, elementary or secondary school science laboratory waste, and household
hazardous waste. The tefm does not include combustion ash generated by resource recovery
facilities or municipal incinerators, or wastq from manufacturing or processing (including
poliution controt) operationS not essentially the same as waste normally generated by

households.
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“National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

"Operétion and Maintenance" or "O&M" shall mean all activities specified in the O&M
Plan approved by EPA, pursuant to this Consent Decree, ROD, the Remedial Design;, and to
be undertaken by the City and Decker.

"O&M Performance Standards" shall mean the measures of achievement of the Q&M

Work, as set forth in the ROD, the Remedial Design, and O&M Work Planibiit:without regard

to thé'cantingentremedy:for tréatmentof groundwiter.

“O&M Work® shall mean all activities pursuant to the EPA-approved O&M Plan that the
City and Decker are required to perform under this Consent Decree, except those required by

Section XXVII (Retention of Records).

“Operation and Maintenance Plan” or "O&M Plan” shall mean the document referenced

in Paragraph 18 and a.pproved by EPA, and any amendments thereto, attached as Appendix B,

and incorporated herein by reference.

"Owner, Operator, or Lessee of Residential Property” shall mean a person who owns,
operates, manages, or leases Residential Property and who uses or allows the use of the

Residential Property exclusively for residential purposes.

"Paragraph” shall mean a portion of this Consent Decree identified by an arabic numeral

or an upper case letter.

"Parties” shall mean the United States and the Settling Defendants.

-10-
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"Past Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Site through the date of
entry of this Consent Decree, plus Interest on all such costs which has accrued pursuant to 42

U.S.C. § 9607(a) through such date.

"RA Performance Standards" shall mean the measures of achievement of the RA Work,
as set forth in the ROD and the Remedial Design, RA Work Plan, and Construction Quality

Assurance Plan.

"Plaintiff” shall mean the United States of America.

- Cooper and Coming are required to perform under this Consent Decree, except those required , -
Wiéwoﬁw O M N 4"“""‘%

by Section XXVIi (Retention of Records)},[Méi';ﬂggé;ggggt@-,-b@bagé.{ﬁﬁ@agé] Mw&ozt/,j'\ 5‘4

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et

seq. (also known as the "Resource Conservation and Recovery Act”).

"Record of Decision” or "ROD" shall mean the EPA Record of Decision relating to the
Site signed on March 28, 1995, by the Regional Administrator, EPA Region 5, or histher

delegate, and all attachments thereto. The ROD is attached as Appendix D

“Remedial Action” or “RA” shall mean those activities, except for Operation and
~ Maintenance, to be undertaken by Cooper and Coming to implement the ROD, in accordance
with the final Remedial Design and Remedial Action Work Plans and other plans approved by

EPA.

-11-



02/03/99 WED 17:35 FAX 202 616 6584 , @o18

DRAFT - FEBRUARY 2, 1999
"Remedial Action Work Plan” or "RA Work Plan” shall mean the document referenced in
Parag_raph 11 and approved by EPA, and any amendments thereto, attached as Appendix A,

and incorporated herein by reference.

"Remedial Design” or "RD" shall mean those activities undertaken by Cooper and
Coming to develop the final plans and specifications for the Remedia! Action and approved by

EPA. The Remedial Design is attached as Appendix E and incorporated herein by reference.

"Residential Property” shall mean single or muﬁi-family residences, including accessory
~ land, buildings, or improvements incidental to such dwellings, which are exclusively for

residential use.
"Section” shall mean a portion of this Consent Decree identified by a roman numeral.

“Settling Defendants” shall mean, collectively, the Settling RA Defendants and ihe

Settling O&M Defendants.
“Settling O&M Defendants” shall mean the City and Decker.
“Settling RA Defendants” shall mean Cooper and Coming.

"Sewage Sludge" means solid, semisolid, or liquid residue removed during the treatment
* of municipal waste water, domestic sewage, or other waste water at or by publicly owned or

federally owned treatment works.

"Site" shall mean the Albion-Sheridan Township Landfill Superfund Facility,
~ encompassing approximately 18 acres, located at 290975 East Erie Road in Sheridan Township,

Calhoun County, Michigan and depicted generally on the map attached as Appendix F.

-12-
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"Small Business” shall mean any business entity that employs no more than 100 .

individuals and is a "small business concemn"” as defined under the Small Business Act (15

U.S.C. 631 et seq.).

“Small Nonprofit Organization” shall mean any organization that does not distribute any
part of its income or profit to its members, directors, or officers, employs no more than 100 paid
individuals at the involved chapter, office, or department, and was recognized as a nonprofit

organization under Section 501 (c)(3) of the Intemal Revenue Code of 1986.

"State" shall mean the State of Michigan, including, but not limited to, the Michigan

Department of Environmental Quality (“MDEQ").

"Supervising O&M Contractor” shall mean any of the principal contrag:tois retained by
the Settling O&M Defendants to supervise and direct the implementation of the O&M Work

under this Consent Decree.

"Supervising RA Contractor” shall mean any of the principal contractors retained by the
Settling RA Defendants to supervise and direct the implementation of the RA Work under this

Consent Decree.
"United States” shall mean the United States of America.

"Waste Material" shall mean (1) any "hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14), (2) any pollutant or contaminant under Section 101(33), 42 |
U.S.C. § 9601(33); [(3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C. |
§ 6903(27); and (4) any "hazardous substance" under the Michigan Natural Resources and

Environmental Protection Act ("NREPA"), as amended, MCL. 324.20101.

“Work® shall mean, collectively, the RA Work and O&M Work.

-13-
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V. G L. PROVISION

5. Objectives of the Pag‘ jes. The objectives of the Parties in entering into this
Consent Decree are to protect public health, welfare and the environment at the Site by the
design and implementation of response actions at the Site by the Settling Defendants, to
reimburse response cosis of the Plaintiff, and to resolve the claims of Plaintiff against Settling

Defendants, as well as the claims of Settling Defendants agéinst each other, as provided in this

Consent Decree.
6. Commitments by Settling Defendants

a. 'The'Séting RA:DefendantsiiCooper and Coming; shall finance and
perform the Remedial Action in accordance with this Consent Decree, the ROD, and the EPA- .
approved Remedial Design and RA Work Plan, and other plans, standards, specifications, and

schedules set forth herein or developed by Cooper and Corning and approved by EPA pursuant

daits, City and Decker; shall finance and
perform the Operation and Maintenance in. accordance with this Consent Déqree. the RbD.-the
O&M Plan, and all plan amendments and other plans, standards, specifications, and schedules
set forth herein or developed by the City and Decker and approved by EPA pursuant to this
Consent Decree. The City and Decker shall also reimburse the United States for Past and

Future Response Costs as provided in this Consent Decree.

b.  The obligations of the!Sktiing R Detendants; Cooper and Corming to

finance and perform the Remedial Action under this Consent Decree are joint and several as to

Cooper and Coming @rily. In the event of the insolvency or other failure of either Cooper or
Corning to implement the requirements of this Consent Decree, the remaining Settling‘RA

Defendaitigpgy shall complete all such requirements. The obligations of the Sétiling O&M

-14-
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Defendarits; City and Decker; to finance and perform the Operation and Maintenance, under
this Consent Decree are joint and several as to the City and Decker anly. In the event of the

insolvency or other failure of either the City or Decker to impiement the O&M requirements of

this Consent Decree, the remaining Settifig O8N Bigfendant aemy shall complete all such O&M
requirements. The obligations of the City and Decker to pay Past and Future Response Costs

under this Consent Decree are several orfiyj¥ind not jointand-severat.

7. Compliance With Applicable Law. All activities undertaken by Settling Defendants
pursuant to this Consent Decree shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations. Settling Defendants must also comply with
all applicable or relevant and appropriate requirements of all Federal and state environmental
laws as set forth in the ROD and the EPA-approved Remedial Design and RA Work Plan and
O&M Plan. The activities conducted pursuant to this Consent Decree, if approved by EPA,

shall be considered to be consistent with the NCP. -

8.  Permits

a.  As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and

Section 300.400(e) of the NCP, no permit SEaII be required for any portion'of the RA Work or
O&M Work conducted entirely on-site (i.e.. within the areal extent of contamination or in very
close proxirﬁity to the contamination and necessary for implementation of the RA Work or O&M
Work). Where any portion of the RA Work that is not on-site requires a federal or state permit
or approval, Settling RA Defendants shall submit timely and complete applications and take all
other actions necessary to obtain all such RA-related permits or approvals. Where any portion
of the O&M Work that is nbt on-site requires a federal or state permit or approval, Settling O&M
Defendants shall submit timely and complete applications and take all other actions necessary

to obtain all such O&M-related permits or approvals.
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b: _ The Settling Defendants may seek relief under the provisions of Section
XX (Force Majeure) of this Consent Decree for any delay in the performance of the RA Work'or
O&M Work resulting from a failure to 6btain. or a delay in obtaining, any permit required for the

RA Work or O&M Work.

c. This Consent Decree is not, and shall not be construed to be, a pemﬁt

issued pursuant to anyfederal or state statute or regulation. W’
| Q‘/“j S
9.  Notice to Successors-in-Title ' - A w/o,m "b )
M | o s
a. At least 30 days priorto the conveyance fo:any:entity; otherthanian U ot

uiiricorporated diision of Decker or'CDCY of any interest in the Adjacent Parcels, including, but
not limited to, fee interests, leasehold i'nterests, and mortgage interests, Decker shall give the
grantee written notice of (i) this Consent Decree, (i) any instrument by which an interest in real
property has been conveyed fhat confers a right of access to the Site (hereinafter referred to as
"access easements”) pursuant to Section X (Access and Institutional Controls), and (iii) any
instrument by which an interest in real property has been co_nvéyed that confers a right to
enforce restrictions on the use of such property (hereinafter referred to as “restrictive
easements”) pursuant to Section X (Access and Institutional Controls). At least 15 days prior to

such conveyance, Decker shall also give written notice to EPA, the State, the:City-and,:if they

' reciied ERA GRHification-of Completion-oFRA;. of the
proposed conveyance, including the name and address of the grantee, and the date on which
notice of the Consent Decree, access easements, and/or restrictive easements was given to

the grantee.
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Consent Decree, including, but not limited to, its obligation to provide access and institutional
controls with respect to the Adjacent Parcels, as well as to abide by such institutic?nal oon:r:ls. g ko
pursuant to Section X (Access and Institutional Controis) of this Consent Decree:-.;z:lef :::)ntinue QO”JZMM
to be met by Decker. In no event shall the conveyance release or otherwise affect the Iiability;:;)("\a.\wdj*’/
of Decker to comply with all provisions of this Consent Decree, absent the prior written consent

of EPA. If the United States approvés. the grantee may perform some or all of the Work under

this Consent Decree.

c. As-setforthrin-the-Agreement-for-Actese-to-Adiacent Parcels-attached-as
Appendi-6; Decker and its subsidiary CDC agree to permit Settling RA Defendants to remove
and use, free of any charge, fee, or assessment, any reasonabley necessary soil fill material
from the Adjacent Parcels, provided that Coober and Corning take the necessary actions to
eliminate any unsafe conditions or drainage problems caused by their use of such soil fill
material prior to completion of the RA Work. TheSekﬂlngRABefendantleooper and Corning;
shall name Decker and'GDG; as an additional insured8 on any general liability insurance

policies written with respect to implementation of the RA on Adjacent Parcels. Additionally, the

site security the:

attiing RA Defendanits;‘Cooper and Comning; install as part of the RA Work

shall encompass the Adjacent Parcels. {MeiiMoseléyife:proposeilanguage]

Vi. EuERFORMANCE OF THE RA WORK BY SETTLING RA DEFENDANTS
10. ction of ervisin ractor.

a.  All aspects of the RA Work to be performed by Cooper and Coming,
pursuant to Sections Vi (Performance of the RA Work by Setting RA Defendants), Vil

(Remedy Review), IX (Quality Assurance, Sampling and Data Analysis), and XVI) (Emergency
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Response) of this Consent' Decree shall be under the 'direction and supeﬁlision of the RA
Supervising Contractor that has been selected by the Settling RA Defendants. Based on
information provided by Settling RA Defendants, EPA has i_ssued an authorization to proceed
for the RA Supervising Contractor selected. If at ahy time, Settling RA Defendants propose to
change an RA Supervising Contractor, Settling RA Defendants shall give such notice to EPA
and muét obtain an authorization to proceed from EPA before the new RA Supervising

Contractor performs, directs, or supervises any RA Work under this Consent Decree.

b. If EPA disapproves a proposed RA Supervising Contractor, EPA will notify.
the Settling RA Defendants in writing. Settling RA Defendants shall submit to EPA a list of
contractors, including the qualifications of each contractor, that would be écceptablé to them
within-30 days of receipt of EPA's disapproval of the contractor pr.e\)iously proposed. EPA will
provide written notice of the names of any contractor(s) that it disapproves and an authorization
to proceed with respect to any of the other contractors. Settling RA Defendants may select any -
contractor from that list that is not disapproved and shall notify EPA of the name of the

contractor selected within 21 days of EPA's authorization to proceed.

c. If EPA fails to provide written natice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents the Setting RA Defendants
from meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent
Decree, such Settling RA Defendants may seek relief under the provisions of Section XX

(Force Majeure) hereof.

11, RA Work

a. Settling RA Defendants have submitted to EPA; a Remedial Design and a

work plan for the performance of the Remedial Action at the Site ("RA Work Plan"), that are
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attached as Appendices E and A, respectively, and are incorporated herein by reference and
enforceable under this Consent Decree. EPA has also approved an RA ¢ Construction s

Schedule, attached as Appendix { H, that is incorporated herein by reference and enforceable

under this Consent Decree.

b. The Remedial Action Work Plan provides for construction and implementation of |
the remedy set forth in the ROD and a'chievemer;t of the RA Petformancé Standards, in
accordance with this Consent Decree, the ROD, and the design plans and specifications
developed in accordance with the Remedial Design as approved by EPA. Settling RA
Defendants have also submitted to EPA a Health and Safety Plan for field activities required by
the Remedial Action Work Plan which conforms to the applicable Occupational Safety and

Health Administration and EPA requirements including, but not limited to, 22 C.F.R. § 1910.120. -

¢. Settling RA Defendants shall implement the RA Work consistent with the Remedial
Design and RA Work Plan, attached as Appendices A and E, in accordance with the RA ¢
Construction ¢ Schedule attached as Appendix t H. Cooper and Coming shall submit to EPA
and the State all plans, submittals, or other deliverables required under the approved RA Work
Plan in accordance with the approved schedule for review and approval pursuant to Secﬁon Xi

(EPA Approval of Plans and Other Submissions). The'Settiing"RA Defendants:shall also-maké

mittals o other deliverables avallapignc Setling: O&M Dieféndants upontheir

12. In performing the RA Work, Settling RA Defendants shall meet the RA
Performance Standards and shall continue to implerhent the RA Work until Settling RA
' Defendants receive a Certification of Completion of RA from EPA. EPA shall notify Settling

0 -
O&M Defendants,at least 34 days in advance of proposed issuance of Certification of

Completion of RA jend-shaft-review-and
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13. odification of ork Plan or Related Work Plans ¥ < S /"’7

determines that modification to the work specified in the RA Work Plan, and/or in work plans
developed pur@uant to the RA Work Plan, is necessary to achieve the RA Performance
Standards g to carry out and maintain the effectiveness of the Remedial Action set forth in the

ROD, EPA may require that such modification be incorporated in the RA Work Plan and/or such
work plans. EP A e X { (3

Baenaits with notice: of erd-reasanable

atiorto:the work specified in the:RAWork Plan:
Provided, however, that a modification may only be required pursuant to this Paragraph to the

extent that it is consistent with the scope of the RA selected in the ROD.

b.  If Cooper and Corning object to any modification of the RA Work Plan or
related work plans determined by EPA to be necessary pursuant to this Paragraph, they may
seek dispufe resolution pursuant to Section XXI (Dispute Resolution), Paragraph 77 (record

review). The RA Work Plan and/ar related work plans shall be madified in accordance with final

resolution of the dispute.

¢.  Cooper and Coming shall implement any work required by any
madifications incorporated in the RA Work Plan and/or in work plans developed pursuant to the

RA Work Plan in accordance with this Paragraph:and:iiot inconsistent with:the NCP:.

14.  For the purposes of Paragraphs 13, and 58 only, the "scope of the RA selected

in the ROD" is: (a) removal and off-Site treatment and disposal of drums and underground
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storage tanks containing hazardous wastes; (b) construction of a solid waste landfill cap

consisting of a flexible membrane linet; (c) installation of a passive landfill ga.s'collection

system; (d) installation of new wells and plugging %f abandoned wells; and (e) Site’sacirity and
institutional controls to limit Iand and groundwater é{se on-Site and adjacent property. A -
cortingent remedy of for:fréatment of grotindwater byl in situ oxidation provided in the ROD in
the event grouqdwater contaminant levels are not timely and/or sufficiently lowered is not

included in the “scope of the RA selected in the ROD.” [Mel o propose {angiiage]

185. Cooper and Coming acknowledge and agree that nothing in this Consent
Decree and the Remedial Action Work Plan-constitutes a warranty or representation of any kind -
by Plaintiff that compliance with the work requirements set forth in the RA Work Plan will

achieve the RA Performance Standards.

16. Caoper and Coming shall, prior to any off-Site shipment of Waste Material from
the Site to an out-of-state waste management facility, provide written notiﬁbation to the
appropriate state environmental official in the receiving facility's state and to the EPA Project
Coordinator of such shipment of Waste Material. However, this notification requirement shall

not apply to any off-Site shipments when the total volume of all such shipments will not exceed

10 cubic yards.

a.  Cooper and Corning shall includ@ in the written notification the following
information, where available: (1) the name and location of the facility to which the Waste
Material are to be shipped, (2) the type and quantity of the Waste Material to be shipped; (3)
the expected schedule for the shipment of the Waste Material; and (4) the method of _
transportation. Cooper and Coming shall notify the state in_which the planned receiving facility
is located of major changes in the shipment plan, such as a decision to ship the Waste Material

to anather facility within the same state, or to a facility in another state.
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'b.  Cooper and Corning shall provide the information required by

Paragraph 16.a as soon as practicable, and before the Waste Material is actually shipped.
VIl. PERF CE OF THE ORK BY ING O&M DEFENDANTS

17. Selection of O&M Supervising Contractor,

a. Al aspects of the O&M Work to be performed by the City and Decker ,

. pursuant to Sections VIl (Performance of the O&M Work by Settiing O&M Defendants), VIIl
(Remedy Review), [X (Quality Assurance, Sampling and Data Analysis), and_x_Vll (Emergency
Response) of this Consent Decree shall be under the direction and supervision of the O&M
Supervising Contractor that has been selected by the Settling O&M Defendants and approved
by EPA. Within )ddays after lodging of this Consént Decree, Seitling 0O&M Defendants shall
notiﬁ' EPA in writing of the name, title and qualifications of any contractor proposed to be their
O&M Supervising Contractor. EPA will issue a notice of disapproval or an authorization to
proceed. If at any time, Settling O&M Defendants probose to change an O&M Supervising
Contractor, Settling O&M Defendants shall give such notice to EPA and must obtain an
authorization to proceed from EPA before the new O&M Supervising Contractor performs,

directs, or supervises any O&M Work under this Consent Decree.

b. If EPA disapproves a proposed O&M Supervising Contractor, EPA will
notify the Settling O&M Defendants in writing. Settling O&M Defendants shall submit to EPA a
list of contractors, including the qualifications of each éontractor, that would be acceptable to
them within 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA
will provide written notice of the names of any contractor(s) that it disapproves and an

authorization to proceed with respect to any of the other contractors. Settling O8M Defendants

-22 -



02/03/99 WED 17:39 FAX 202 616 8584 : doz29

]

DRAFT - FEBRUARY 2, 1999

may select any contractor from that list that is not disapproved and shall notify EPA of the name

of the contractor selected within 21 days of EPA's authorization to proceed.

c.  If EPA fails to provide written notice of its authorization to proceed or
disapproval as _provided in this Paragraph and this failure prevents the Settling O&M
Defendants from meeting one or more deadlines in a plan approved by the EPA pursuant to this

Consent Decree, such Settling O&M Defendants may seek relief under the provisions of

Section XX (Force Majeure) hereof.

18. Operati

a.  Settling O&M Defendants have submitted to EPA, and EPA has approved,
a plan and schedule fér the performance of the Operation and Maintenance at the Site (“O&M
Plan"), that is aﬁached as Appéndix B and is incorporated herein by reference and enforceable
under this Conseﬁt Decree. The O&M Plan provide.s for implementation of the Operatién and
Maintenance consistent with the ROD ahd achievement of the O&M Performance Standards.
Within-16-days-ofiodging-of-this-Censent-Beeree Byilline 1,11999, Settling O&M Defendants
shall submit an addendum to the approved Remedial_Actioﬁ Health and Saféty Plan for the Site
to EPA for approval. The addendum to the approved Remedial Action Health and Safety Plan
for the Site shall outline specific requirements for Q&M activities and shall conform to the

applicable Occupational Safety and Health Administration and EPA requirements including, but

not limited to, 29 C.F.R. § 1910.120.
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) eb. Settling O&M Defendants shall implement the activities required under
the O&M Plan. Settling O&M Defendants shall submit to EPA and MDEQ all plans, submittals,
or other deliverables required under the approved O&M Plan in accordance with the approved

schedule for review and EPA approval pursuant to Section Xl (EPA Approval of Plans and

Other Submissions). Settling O&M Defendants shall also make such plans, submittals or other

deliverables available to Settling RA Defendants upon their request. The City and Decker shall

commence physical O&M activities at the Site pursuant to the approved schedule in the Q&M

Plan and-Appendix+tof-this-Consent-Decree.

19.  The City and Decker shall continue fo implement the O&M for so long as is

required under this Consent Decree, including Paragraph 59 (Completion of the O&M Work);

20. Modification of the O&M Plan or Related Plans.

a. If EPA discaversnew-information-afterthe-executionof-thia-Consent

DML

f determines that

~ modification to the work specified in the O&M Plan is necessary to achieve the O&M

Performance Standards and to operate and maintain the effectiveness of the RA set forth in the
ROD, EPA may require that such modification be incorporated in the O&M Plan. Provided,
however, that a modification may only be required pursuant to this Paragraph to the extent that

it is consistent with the scope of the O&M selected in the ROD.

b.  If the City and Decker object to any modification determined by EPA to be

necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section

-24 -
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XXI (Dispute Resolution), Paragraph 77 (record review). The O&M Plan shall be modified in

accordance with final resolution of the dispute.

c.  The City and Decker shall/implement any work required by any

modifications incorporated in the O&M Plan in accordance with this Paragraph‘and.not

ificonsist

d. Nothing in this Paragraph shall be construed to limit EPA's authority to

require performance of further response actions as otherwise provided in this Consent Decree.

21. For the purposes of Paragraphs 20 and 59 only, the "scope of the O&M selected
in the ROD" is: (a) operation ané&naintenanoe of the-;é%dy at the Site; (b) long term

92&/\/-\&4»{
- monitoring tom@é@;&?&is effectively lowering aza:]rg_aus substances in the
P s S 72825

groundwater; and (c |Estitutional controlsyo limit land and groundwater use-on-Sie=amd

v Yo o 3.
groundwater on adjacent . A contingent remedy of in situ oxidation provided in the
ROD in the event groundwater contaminant levels are not timely and/or sufficiently lowered is

not included in the “scope of the O&M selected in the ROD." [Mike/Bhii o proposeianguage]

22.  The City and Decker acknowledge and agree that nothing in this Consent Decree
and the O&M Plan constitutes a warranty or representation of any kind by Plaintiff that
compliance with the work requirements set forth in the O&M Plan will achieve the O&M

Parformance Standards.

23.  The City and Decker shall, prior to any off-Site shipment of Waste Material from
the Site to an out-of-state waste management facility, provide written notification to the
appropriate state environmental official in the receiving facility’s state and to the EPA project

coordinator of such shipment of Waste Material. However, the notification requirement shall not.
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apply to any off-Site shipments when the total volume of all such shipments will not exceed 10

cubic yafds.

a. The City and Decker shall include in the written notification the following
information, where available: (1) thé name and location of the facility to which the Waste
Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped; (3) the
expected schedule for the shipment of the Waste Material; (4) the method of transportation.
The City and Decker shall notify the state in which the planned receiving facility is located of
majar changes in fhe shipmént plan, such as a decision to ship the Waste Matenal td another

facility within the same state, or to a facility in another state.

b. The identity of the receiving facility and state shall be determined by the
City and Decker following the award of the contract for the O8M. The City and Decker shall
prdvide the information required by Paragraph 23.a as soon as practicable after the award of

the contract and before the Waste Material is actually shipped.

\ 0. ow’ Vill. REMEDY REVIEW
M‘ M ydun b K
~ o . |

Periodic Review. Settling O&M Defendants shall conduct any studies and
% investigations as requested by EPA, in order to permit EPA to conduct reviews of whether the

Remedial Action is protective of human health and the enwronment at least every five years as

required by Section 121(c) of GERCLA and any applicable regulations. witd Gt ‘Z (‘“-(‘MW

25. EPA §glec’(ion of Further Response Actions. |f EPA determines, at any time,
that the Remedial Action is not protective of human health and the environment, EPA may
select further response actions for the Site in accordance with the requirements of CERCLA

and the NCP.
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26. Opportunity To Comment. Settling Defendants-and, if required by Sections
113(k)(2) or 117 of CERCLA. the public, will be proyided with an opportunity to comment on any
further response actions proposed by EPA as a result of the review cohducted pursuant to
Section 121(c) of CERCLA and to submit written comments for the record during the comment

period.

IX. QUALITY ASSURANCE, SAMPLING, and DATA ANAL_Y§.I§

27. \ Settling Defendants shall use quality assurance, quality control, and chain of
custody procedures for all compliance and monitoring samples in accordance with "EPA
Requirements for Qﬁality Assurance Project Plans for Envi_ronmental Data Operation,” (EPA
QA/RS; "Preparing Perfect Project Plans,” (EPA /600/9-88/087), and subsequent amendments
to such guidelines upon notification by EPA to Settling Defendanté of such amendment.
Amended guidelines shall apply only to procedures conducted after such notrr cation. Settling
RA Defendants have submitted, and EPA has approved a Quality Assurance Project Plan M&TM
("QAPP") that is consistent with the-RA Work Plan, the NCP, and applicable EPA guidan
documents, Settling O&M Defendants shall use this EPA-approved QAPP for all O&M activities
conducted at the Site. If relevant to the proceeding, the Parties agree that validated sampling
data generated in accordance with the QAPP(s) and review.ed and approved by EPA shall be
admissible as e\)idence, without objection, in any proceeding under fhis Congént'Decree.
Settling Defendants shall ensure that EPA personnel and its authorized representatives are
allowed access at reasonable times to all laboratories utilized by Settling Defendants in
implementing this Consent Decree. in addition, Settling Defendants shall ensure that such
laboratories shall analyze all samples submitted by EPA pursuant to the QAPP for quality
assurance monitoring. Settling Defendants shall ensure that the laboratories they utilize for the

analysis of samples taken pursuant to this Decree perform all analyses according to accepted
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EPA methods. Accepted EPA methods consist of those methods which are documented in the
"Contract Lab Program Statement of Work for I)norg\a,nic Analysis” and the "Contract Lab
Program Statement of Work for Organic Analysis," dated February 1988, and any amendments
made thereto during the course of the implementation of this Consent:Decree. Settiing
Defendants shall ensure that all Iabbratories they use for analysis of samples taken pursuant to
this Consent Decree participate in a.n EPA or EPA-equivalent QA/QC program. Settling
Defendants shall ensure that all field methodologies utilized in collecting samples for
subsequent analysis pursuant to this Gonsént'Decree will be conducted in accordance with the

procedures set forth in the QAPP approved by EPA.

28. Upon request, the Settling Defendants shall allow split.or duplicate samples to
be taken by EPA or their authorized representatives. Settling Defendants shall notify EPA not
less than 28 days in advance of any sample collection activity unless shorter notice is agreed to
by EPA. In addition, EPA shall have the right to take any additional samples that EPA deems
necessary. Upon request, EPA shall allow the Settling Défendants to take split or duplicate
samples of any samples it takes as part of the Plaintiff's oversight of the Settling Defendants'

implementation of the Work.

29.  Settling Defendants shall submit to EPA four (4) copies of the results of ali
sampling and/or tests or other data obtained or generated by or on behalf of Settling

Defendants with respect to the Site and/or the implamenfation of this Consent Decree uniless

'EPA agrees otherwise.

30. Notwithstanding any provision of this Consent Decree, the United States hereby
retains all of its information gathering and inspection authorities and rights, including
enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes

or regulations.

 .28-
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| X. ACCESS AND INSTITUTIONAL CONTROLS

31. If the Site, or any other property where access and/or land/water use
restrictions are needed to implement this Consent Decree, is owned or controlled by any of the

Settling Defendants, such Settling Defendants shall.

a. € Commencing on the date of lodging of this Consent Decree. provide the
United States and its representatives, including EPA and its contractors, upon presentation of
credentials, with access at all reasonable times ta the Site, or any other praperty owned or
controlled by Settling Defendants to which access is required, for the purpoé.e of conducting

any activity related to this Consent Decree including, but not limited to, the following activities:

(1) Monitoring the Work;
(2)  Verifying any data or information submitted to the United States ;

: (3) Conducting invéstigations relating to contamination at or near the -
- Site;.

(4)  Obtaining samples;

(6) Assessing the need for, planning, or implementing additional
response actions at or near the Site;

(6) Implementing the Work pursuant to the conditions set forth in
Paragraph 101 of this Consent Decree; :

(7). Inspecting and copying recards, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or their agents, consistent with
Section XXVI (Access to Information);

(8)  Assessing Settling Defendants' compliance with this Consent
Decree; and

: _ (9)  Determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or
pursuant to this Consent Decree,

b. e Commencing on the date of lodging of this Consent Decree, refrain from

using the Site, or such other prbperty. in any manner that would interfere with or adversely

affect the integrity or protectiveness of the remedial measures to be implemented pursuant to
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control of access to the Site and Adjacent Parcels by mjeans of a fance to be installed by
Settling RA Defendants as part of the RA Work; (if) allgwing implementation of a maintenance

program for the landfill cap including protection of veg

tative layer and periodic inspection,; (iii)
allowing restrictions on future development of the Sit (iv) allowing restrictions on construction

of water wells; and (v) providé:advisories to all subsequent property owners.

- ¢ Within 30 days of entry of this Consent Decree, execute and record in thé
Recorder's Office of Calhoun County, State of Michigan, an easément, running with the land,

- that (i) grants a right of access for the purpose of conducting any activity related to this Consent
Decree including, but not limited to, those activities listed in ParagraphI31 .a of this Consent
Decree, and (ii) grant_s the right to enforce the land/water use restrictions listed in Paragraph
31.b of this Consent Decree, and as provided in Appendix H G of this Consent Decree, to
implement, ensure non;interference with, or ensure the protectiveness of the remedial
measures to be performed pursuant to this Consenf Decree. Such Settling Defendants shall
grant the access rights and the rights to enforce the land/water use restrictions to the following
persons, (i) the United States, on 5ehalf of EPA, and its representatives, (ii) the State and its
répresentatives. Within 30 days of recording the easement, such Settling Defendants shall

provide EPA with a certified copy of the original recorded easement showing the clerk's

e Aoy T o e,

ecker.and COC:shall provideSettling RA Deferidarits. andithelr

recording stamps.

eonitrastors, witkiaccess at all redsonable times to the Adjacent Parcels, for the plirpose of

activity related eﬂlngADefendantsob\,’ﬁbgatlosunderthlsConsent
iory:of Completion:of RA Work by:EPA. pursuant to Paragraph58:b:of

-30 -
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32. . Within-30-days-of-entry-of this-Consent-Deereef For those areas of the
Site, or any other property where access and/or land/water use restrictions are needed to
implement this Consent Decree, and owned or cantrolled by personé other than any of the \
Settling Defendants, Settling RA Defendants shall use best efforts to secure from such

persons:

aj. |aAnagreement; by Febraiy15,1999; to provide access thereto for all

Settling Defendants, as well as for the United States on behalf of EPA, and the Stateon‘behalf

of MDEQ, as well as their representatives (including contractors), for the purpose of conducting

b2

byidiine 1::1999; enforcez

19)

)-daysof entry: ot this Cohsént Decree, the execution and

e3.  Withinthii

' recordation in the Recorder's Office of Calhoun County, State of Michigan, of an easement,

-31-
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running with thé land, that (i) grants a right of access for the purpose of conducting any activity
related to this Consent Decree including, but not limited to, those activities listed in Paragraph
31.a of this Consent Decree, and (fi) grants the right to enforce the land/water use restrictions
listed in Paragraph 31.b of this Conseﬁt Decree, aﬁd as provided in Appendix G, or to ensure
the protectiveness of the remedial measures to be performed pursuant to this Consent Decree.
The access rights and/or rights .to. enforce land/water use restrictions shall be granted to: (i) the
United States, oh behalf of EPA, and its representatives, (i) the State and its representatives,
and (jii) the Settling Defendants and their representatives. Within 30 days of the recording of
the easement, Settiing Defendants shall.provide EPA witﬁ a certified copy of the ofiginal

recorded easement showing the clerk's recording stamps.

ueh-persons an

.;welil;s;;«;,,w AR e OFM pzZWL.

33. For purposes of Paragraph 32 of this Consent Decree, "best efforts” includes the
payment of reasonable sums of money in consideration of access, access easements,
land/water use restrictions, and/or restrictive easements. If any access or land/water use

C
restriction agreements required by Paragraphs 31.a, 31.p, 32.a or 32.b of this Consent Decree

"are not obtained upon lodging of this Consent Decree, or any access easements or restrictive

easements required by Paragraphs 31.c or 32.c of this Consent Decree are not submitted to Lq
sehkas o Somva b, arr T bt man

EPA within 30 days of entry of this Consent Decree, Settling Defendants shall promptly notify

the United States in writing, and shall include in that notification a summary of the steps that

Settling Defendants Have taken to atfempt to comply with Paragraphs 31 or 32 of this Consent

Decree. The United States may, as it deems appropriate, assist Settling Defendants in
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obtaining access or land/water use restrictions, either in the form of contractual agreements or
in the form of easements running with the land. Settling Defendants shall reimburse the United
States within 30-days of receipt of a demand for payment by EPA, for all costs incurred, direct
or indirect, by the United States in obtaining such access and/or land/water use restrictions
including, but not limited to, the cost of attomey time and the amount of monetary consideration

paid or just compensation.

34. If EPA determines that land/water use restrictions in the form of state or local
laws, regulations, ordinances or other governmental controls are needed to implement the

remedy selected in the ROD, ensure the integrity and protectiveness thereof, or ensure non-

_interference therewith, Settling Defendants shall cooperate with EPA's efforts to secure such

governmental controls.

35. Notwithstanding any provision of this Consent Decres, the United States retains

all of its access authorities and rights, as well as all of its rights to require land/water use

_restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any

other applicable statute or regulations.

Xl. RA REPORTING REQUIREMENTS

36. In addition to any other requirement of this Consent Decree, Settling RA
Defendants shall submit to EPA and the State two (2) copies of written monthly RA progress
reports that: (a) describe the actions which have been taken toward achieving compliance with

this Consent Decree during the previous month; (b) include a summary of all resuits of

~ sampling and tests and all other data received or generated by Settling RA Defendants or their

contractors or agents in the previous month; (c) identify all RA Work Plans, plans and other

deliverables required by this Consent Decree completed and submitted during the previous

-33-
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month; (d) describe éll actions, including, but not limited to, data collection and implementation
of RA Work Plans, which are scheduled for the next six weeks and provide other information
relating to the progress of construction, including, but not Iirﬁited to, critical path diagrams,
Gantt charts and Pert charts; (e) include information regarding percentage of -completion.
unresolved delays encountered or anticipated that may affect the future schedule for
implementation of the Work, and a description of_ efforts made to mitigate those delays or
anticipated delays; (f) include ahy modifications to the work plans or other sche_dules that
Settling RA Defeﬁdants have proposed to EPA or that have been approved by EPA,; and (g)

describe all activities undertaken in support of the Community Relations Plan during the

submit these progress reports to EPA, the Settling O&M Defendants, and the State by the tenth
day of every month following the lodging of this Consent Decree until EPA notifies the Settling

RA Defendants pursuant to Paragraph 58.b of Section XVI (Certification of Completion). If

requested by EPA, Settling RA Defendants shall also provide briefings for EPA to discuss the
progress of the Work.

37. The Settling RA Defendants shall notify EPA of ariy change in the schedule
described in the monthly progress report for the performance of any activity, including, but not
limited to, data collection and implementation of RA Work Flans, no later than seven days prior

to the performance of the activity.

1 38.  Upon the occurrence of any event during performance of the RA Work that

| Settling RA Defendants are required to report pursuant to Section 103 of CERCLA or Section
} 304 of the Emergency Planning and Community Right-to-know Act (EPCRA), Settlirig RA

| Defendants shall within 24 hours of the onset of such event orally notify the EPA Project

| - Coordinator or the Altemate EPA Project Coordinator (in the event of the unf;waiiabiiity of the

[ ~34-

previous month and those to be undertaken in the next six weeks. Settling RA Defendants shall
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EPA Project Coordinator), or, in the event that neither the EPA Project Coordinator or Alternate ~
EPA Project Coordinator is available, the Emergency Response Section, Region 5, United

States Environmental Protection Agency. These repbtting requirements are in addition to the

reporting required by CERCLA Section 103 or EPCRA Section 304.

39 Within 20 days of the onset of such an event, Settling RA befendants shall
furnish to Plaintiff a written report, signed by the appropriate Settling RA Defendants' RA
Project Coordinator, setting forth the events which occurred and the measures taken, and to be
taken, in response thereto. Within 30 days of the conciusion of such an event, Settling RA |

Defendants shall submit a report setting forth all actions taken in response thereto.

40.  Settling RA Defendants shall submit two (2) copies of all plans, reports, and data
required by the RA Work Plan, or any other approved plan amendments to EPA in accordance
with the schedules set forth in such plans. Settling RA Defendants shall simuitaneously submit
two (2) copies of all suich plans, reports and data to the State. Al reports and other documents
submitted by Settling RA Defendants to EPA (other than the monthly progress reports referred

to above) which purport to document Settling RA Defendants’ compliance with the terms of this

Xll. O&M REP

i Defendants shall submit to EPA and the State, two (2) copies of written quartesty O&M progress
reports congistent'with the reqiremieiits: of the ‘appfaved Q&M Plan,that—(a)-deseribe-the
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previous-six-months-and-those-to-be- tindertaken-in-the-next-six-months: Setting O&M

Defendants shall submit these progress reports to EPA, the Settling RA Defendants: Ggion: théir

Section XVI (Certrf cation of Completion). If requested by EPA,: Settling O&M Defendants shall

also provide briefings for EPA to discuss the progress of the Work.

42.  The Settling O&M Defendants shall notify EPA of any change in the schedule
described in the-gEsmsly progress report for the perforr_nance 6f any activity, including, but not
limited to, data collection and implementation of O&M Plans, no later than seven days prior to

1

the performance of the activity.

43, Upon the occurrence of any event during performance of ihe O&M Work that
Settling O&M Defendants are required to report pursuant to Section 103 of CERCLA or Section
304 of the Emergency Planning and Community Right-to-know Act (EPCRA), Settling O&M
Defendants shall, within 24 hours of the onset of such event, orally hotify the EPA Project

Coordinator or the Altemate EPA Project Coordinator (in the event of the unavailability of the

-36-
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EPA Project Coordinator), or, in the event that neither the EPA Project Coordinator or Alternate
EPA Project Coordinator is available, the Emergency Response Section, Region 5, United
States Environmental Protection Agency. These reporting requirérnents are in addition to the

reporting required by CERCLA Section 103 or EPCRA Section 304.

44, Within .20 days of the onset of such an event, Settling O&M Defendants shall
fumish to Plaintiff a written report signed by the appropnate Settling O&M Defendants' O&M
Project Coordinator, setting forth the events which occurred and the measures taken, and to be
taken, in response thereto. Within 30 days of the conclusion of such an event, Settling O&M

Defendants shall submit a report setting forth all actions taken in response thereto.

45.  Settling O&M Defendants shall submit two (2) copies of all plans, reports, and
data required by the O&M Plan, or any other approved plan améndments to EPA in accordance
with the schedules set forth in such plans. Settling O&M Defendants shall simultaneously
submit two (2) copies of all such plans, reports and data to the State MDEQ. All reports and
other documents submitted by Settling O&M Defendants to EPA (other than the Gtz
progress reports referred to above) which purport to document Settling O&M Defendants’
compliance witrr the terms of this Consent Decree shall be signed by an authorized

representétive of the Settling O&M Defendants.

Xll. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

46. Atfter review of any plan, report or other |tem which is required to be submitted
for approval pursuant to this Consent Decree, EPA shall: (a) approve, in whole or in part, the
submission; (b) approve the submission upon speclf ied conditions; (c) modify the submission to
cure the deficiencies; (d) disapprove, in whole or in part, the submission, directing that the

Settling Defendants modify the submission; or (e) any combination of the above. However,
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EPA shall not modify a submission without first providing Settling Defendants at least one
notice of deficiency and an opportunity to cure within fo.urteen (14) days, except where to do so
would cause serious disruption to the Work or where previous submission(s) have been
disapprdved due to material defects and the deficiencies in the submission under consideration

indicate a bad faith lack of effort to submit an acceptable deliverable.

47. In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 46(a), (b), or (c). Settling Defendants shall proceed to take any action
required by the plan, report, or other item, as approved or modified by EPA subject only to their
right to invoke the Dispute Resolution procedures set forth in Section XXI (Dispute Resolution)
with respect to the madifications or conditions made by EPA. In the event that EPA modifies
the submission to cure the deficiencies pursuant to Paragraph 46(c) and the submission has a
material defect, EPA retains its right to seek stipulated penalties, as provided in Section XXii

(Stipulated Penalties).

48. a. Upon receipt of a notice of disapproval pursuant to Paragraph 46(d),
Settling Defendants shall, within fourteen (14) days or such longer time as specified by EPA in
such notice, correét the deficiencies and resubmit the plan, report, or other item for approval.
Any stipulated penalties applicable to the submission, as provided in Section XXII (Stipuléted
Penalties), shall accrue during the 14-day period or otherwise specified period but shall not be
payable unless the resubmission is disapproved or modified due to a material defect as

provided in Paragraphs 49 and 50.

b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 46(d), Settling Defendants shall proceed, at the direction of EPA, to take any action

required by any non-deficient portion of the submission. Implementation of any non-~deficient
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portion of a submission shall not relieve Settling Defendants of any liability for stipulated

penalties under Section XXI| (Stipulated Penalties).

49, In the event that a resubmitted plan, report or other item, or portién thereof, is
disapproved by EPA, EPA may again require the Settling Defendants to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to
modify or develop the pian, report or other item. Settling Defendants shall implemeﬁt any such
plan, report, or item as modified or deyeloped by EPA, subject only to their right to invoke the _

procedures set forth in Section XXI (Dispute Resolution).

| 50. If upon resubmission, a plan, report, or item is disapproved or modiﬁed by EPA
due to a material defe'ct, Settling Defendants shall be deemed to have failed to submit such
plan, report, or item timely and adequately unless the Settling Defendants invoke the dispute
resolution procedures set forth in Section XX| (Dispute Resolution) and EPA's action is
overturned pursuant to that Section. The provisions of Section XXI (Dispute Resolution) and
Section XXII (Stipulated Penalties) shall govern the implementation of the Work and accrual
and payment of any stipulated penalties during Dispute Resolution. If EPA's disapproval or
modification is upheld, stipulated penalties shall accrue for such violation from the date on

which the initial submission was originally required, as provided in Section XXI! (Stipulated

Penaities).

5. All plans, reports.. and other items required to be submitted to EPA under this
Consgent Decree shall, upon approval or modification by EPA, be enforceable under this
Consent Decree. In the event EPA approves or madifies a portion of a plan, report, or other
item requ‘ired to be submitted to EPA under this Consent Decree, the approved or modified

portion shall be enforceable under this Consent Decree.

-39-




57.

02/03/88 WED 17:51 FAX 202 618 6584

DRAFT - FEBRUARY 2, 1999

XIV. PROJE: ORDINATO

52._ Within 20 days of lodging this Consent Decree, Settling RA Defendants, Settling
O&M Defendants and EPA shall notify each other, in writing, of the name, address and
telephone number of their respective designated Project Coordinators and Alterate Project
Coordinators. If a Project Coordinator or Alternate Project Coordinator initjally designated is
changed, the identity of the successor shall be given to them at least 5 working
days before the changes-'occur. unless impracticable, but in no event later than the actual day
the change is made. The Settling Defendants' Project Coordinators shall be subject to
disapprovai by EPA and shall have the technical expertise sufficient to adequately oversee all
aspects of the Work. No Settlikng Defendants’ Project Coordinator shall be an attorney for any
of the Settling Defendants in this matter. He or she may assign other representatives, including
other contractors, to serve as a Site representative for oversight of performance of daily

operations during remedial activities.

53. Plaintiff may designate other representatives, including, but nof limited to, EPA
employees, and federal contractors and consultants, to obsérve and monitor the pregress of
any activity undertaken pursuant to this Consent Decree. EPA's Project Coordinator and
Alternate Project Coordinafor shall have the authority lawfully vested in a Remedial Project

Manager (RPM) and an On-Scene Coordinator (OSC) by the National Contingency Plan, 40

C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate Project Coordinator shall

have authority, consistent with the National Contingency Plan, to hait any Work required by this
Consent Decree and to take any necessary response action when s/he determines that |
conditions at the Site §onstituté an emergency situation or may present an immediate threat to
public health or welfare or the envir_onhent due to release or threatened release of Waste

Material.

-40-
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' XV. ASSURANCE OF ABILITY TO COMPLETE WORK
54.  {a)' #Not less than 30 days before commencement of the RA Work and the

O&M Work, as the case may be, Settling RA Defendants shall establish and maintain financial
security in the amount of $2.6 million, and Setting O&M Defendants shall establish and
maintain financial security in the amount of $ 0.589 million, respectively, in one or more of the

following forms:

1. surety bond guaranteeing performance of the Work:

b:2i  One or more ifrevocable letters of credit equaling the total estimated
cost of the Work; .
e3; A trustfund;

d4i A guarantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial business
relationship with at least one of the appropriate Settling Defendants; er

e5. A demonstration that one or more of the appropriate Settling Defendants
satisfy the requirements of 40 C.F.R. Part 264.143(f): o

reimevocalileietters oficredit ediialifig the lofal estimatéd cost
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Stantial business

55. If the Seftling Defendants seek to demonstrate the ability to complete the Wolrk
through a guarantee by a third party pursuant to Paragraph 54.4# of this Consent Decree,
Settling Defendants shall demonst_rate that the guarantor satisfies the requirements of 40
C.F.R. Part 264.143(f). If Settling Defendants seek to demonstrate their ability to complete the
Work by means of the financial test or the corporate guarantee pursuant to Paragraph 54.; or
54.£ they shall resubmit sworn statements conveying the information required by 40 C.F.R.
Part 264.143(f) annually, on the anniversary of the effective date of this Consent Décree. In the
event that EPA determines at any time that the financial assurances provided pursuant to this
Section are-inadequate, Settling Defendants shall, within 30 days of receipt of notice of EPA's
determination, obtain and present to EPA for approval one of the other forms.of financial
assurance listed in Paragraph 54 of this Consent Decree. Settling Defendants' inability to

demonstrate financial ability to complete the Work shall not excuse performance of any

activities required under this Consent Decree.

56.  If Settling RA Defendants and Settling O&M Defendants can show that the
estimated cost to complete the remaining Work has diminished below the amounts set forth,
respectively, in Paragraph 54 above after entry of this Consent Decree, such Settling
Defendants may, on any anniversary date of entry of this Consent Decree, or at any other time
agreed to by the Parties, reduce the amount of the financial Secu,rity provided under this Section
to the estimated cost of the remaining work to be performed. Such Séttlin_g Defendants shall
submit a proposal for such reduction to EPA, in accordance with the requirements of this

Section, and may reduce the amount of the security upon approval by EPA. In the event of a

-42-
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dispute, any such Settling Defendants may reduce the amount of the security in accordance

with the final administrative or judicial decision resolving the dispute.

57. Settling Defendants may change the form of financial assurance provided under
this Section at any time, upon notice to and approval by EPA, provided that the new form of
assurance meets the requirements of this Section, In the event of a dispute, Settling
Defendants may change the form of the financial assurénce only in accordance with the final

administrative or judicial decision resolving the dispute. ‘

XVI. CERTIFICATION OF COMPLETION

58. Completion of the RA Work

a. Within 90 days after Settling RA Defendants.concludé that the RA Work
has been fully performed and the RA Performance Standards have been attained, Settling RA
Defendants shall schedule and conduct a pre-certification inspection to be attended by Settiing
RA Defendants, Settling O&M Defendants and EPA. If, after the pre-certification inspection, the
Settling RA Defendants still believe that the RA Work ﬁas been fully performed and the RA
Performance Standards have been attained, they shall submit a written report requesting
certiﬂ_cation to EPA for appraval, with a copy to the State and Settling 08:M Defendants,
;;ursuant to Section XIil (EPA Approval of Plans and Other Submissions) within 30 days of the
inspection. ~In the report, a registered professional enginger and the Settling RA Defendants’
Project Coordinafor shall state that the RA Work has been completed in full satisfaction of the -
requirements of this Consent Decree. The written report shall include as-built drawings signed
and stamped by a professional engineer. The report shall contain the following statement,
signed by a responsible corporate official of a Settling RA befendant or the Settling RA

Defendants' Project Coordinator:
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To the best of my knowledge, after thorough invesﬁgation. | certify that the information
contained in or accompanying this submission is true, accurate and complete. | am
aware that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.
If. after completion of the pre-certification inspection and receipt and review of the written
report, EPA, after reasonable opportunity to review and comment by the State, determines that
the RA Work or any portion thereof has not been completed in accordance with this Consent
Decree or that the RA Performance Standards have not been achieved, EPA will notify Settling
RA Defendants in writing of the activities that must be undertaken by Settling RA Defendants

pursuant to this Consent Decree to complete the RA Work and achieve the RA Performance

Standards. Provided, however, that EPA may only require Settling RA Defendants to perform

such activities pursuant to this Paragraph to the extent that such activities are consistent with -

the "scope of the RA selected in the ROD," as that term is defined in Péragraph &< 14LEPA ~H’ 77

ol

will set forth in'the notice a schedule for performance of such activities consistent with the )

Consent Decree and the RA Work Plan or require the Settling RA Defendants to submit a
schedule to EPA for approval _pﬁrsuant to Section Xlil (EPA lAp.provaI of Plans and Other
Submissions). Settling RA Defendants shall perform all activities.described in the notice in
accordance with the specifications and schedules established pursuant to this Paragraph,
subject to their right to invoke the dispute resolution procedures set forth in Section XX|

(Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report requesting

Certification of Completion and after a reasonable opportunity for review and comment by the

State and-Setting-O&M-Befeadants, that the RA Work has been performed in accordance with
this Consent Decree and that the RA Performance Standards have been achieved, EPA will so

certify in writing to Settling RA Defendants. This certification shall constitute the Certification of
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Completion of the RA Work for purposes of this Consent Decree, including, but not limited to,

Section XXIil (Covenants Not to Sue by Plaintiff).

59.  Completion of the O&M Work

a.  Within 90 days after Settling O&M Defendants conclude that the O&M
Work has been fully performed, Settiing O&M Defendants shall schedule and conduct a pre-
certification inspection to be attended by Settling O&M Defendants and EPA. If, after the pre-

certification inspection, the Settling O&M Defendants still believe that the O&M Work has been ) K.

fully performed, they shall submit a written report requesting certification to EPA for approval, —!
with a copy td the State, pursuant to Secti_on Xl (EPA Approval of Plans and Other
Submissions) within 30 days of the inspection. In the report, aregiste
ﬁthe Settling O&M Defendants' Project Coordinator shall state that the O8M Work has been

completed in full satisfaction of the requirament§ of this Consent Decree. The report shall
contain the following statement, signed by a responsible corporate official of a Settling. O&M
Defendant or the Settling O&M Defendants' Project Coordinator: |

'fo the best of my knowledge, after thorough investigation, | certify that the

information contained in or accompanying this submission is true, accurate and

complete. | am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations.

If, after completion of the pre-certification inspe:qtion and ref;eipt and review of the written
report, EPA, after reasonable oppb&unity to review and comment by the State, determines that
the O&M Work or any portion thereof has not been completed in accordance with this Consent
Decree, EPA will notify Settling O&M Defendants in Wﬁting of the activities that must be
undertaken by Settling O&M Defendants pursuant to this Consent Decree to complete the O&M
Work. Provided, however, that EPA rhay only require Settling O&M Defendants to perform

such activities pursuant to this Paragraph to the extent that such activities are consistent with
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the "scope of the O&M selected in the ROD," as that term is defined in Paragraph 21. EPA will
set forth in the notice a schedule for performance of such activities consistent with thé Consent
Decree and the O&M Plan or require the Settling O&M Defendanfs to submit a schedule to
EPA for approval pursuant to Section Xlli (EPA Approval of Plans and Other Submissions).
Settling O&M Defendants shall perform all activities described in the notice in accardance with
the specifications and schedules established pursuant to this Péragraph, subject to their right to

invoke the dispute resolution procedures set forth in Section XXI (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report requesting
Centification of Completion and after a reasonaﬁle opportunity for review and comment by the
State, that the O&M Work has been performed in accordance with this Consent Decree, EPA
will so certify in writing to Settlmg O&M Defendants. This certification shall constitute the

Certification of Completion of the O&M Work for purposes of this Consent Decree, Sv oa "[“‘7” 5
. f 45
XVIl. EMERGENCY RESPONSE

60. In the event of any action or occurrence during the performance of the RA Work
which causes or threatens a release of Waste Material from the Site that conétitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Settling RA Defendants shall, subject to Paragréph 62, immediately take all
appropriate action to prevent, abate, or minimize such release or threat of release, and shall
immediately notify the EPA's Project Coordinator, or, if EPA's Project Coordinator is
unavailable, EPA's Alternate Project Coordinator. If neither of these persons is available, the
Settling RA Defendants shall notify the EPA Emergency Response Unit, Region 5. Settling RA
Defendants shall take such actions in consultation with EPA's Project Coordinator or other |
available authorized EPA officer and in accordance with all applicable provisions of the Health

and Safety Plans, the Contingency Plans, and any other applicable plans or documents
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developed pursuant to the RA Work Plan. In the event that Settling RA Defeﬁdants fail to take
appropriate response action as required by this Section, and EPA takes such action instead,
Settling RA Defendants shall reimburse EPA all costs of the response action not inconsistent

with the NCP within 30 days of receipt of demand for payment by EPA.

61. In the event of any action or accurrence during the performance of the O&M
Work which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Settling O&M Defendants shall, subject to Paragraph 62, immediately take all
appropriate action to prevent, abate, or minimize such release or threat of release, and shall
immediately notify EPA's Project Coordinator, or, if EPA’s Project Coordinatbr is unavailable,
EPA's Alternate Project Coordinator. If neither of these persons is available, the Settling O&M

Defendants shall notify the EPA Emergency Responsé Unit, Region 5. Settling O&M

'Defendants shall take such actions in consultation with EPA's Project Coordinator or other

available authorized EPA officer and in accordance with all applicable provisions of the Health
and Safety Plans, the Contingency Pléns, and any other applicable plans or documents
developed pursuant to the O&M Plan. In the event that Settling O&M Defendants fail to take
appropriate response action as required by this Section, and EPA tékes such action instead,
Settling O&M Defendants shall reimburse EPA all costs of the response action not inconsistent

with the NCP within 30 days of receipt of demand for payment by EPA.

62. Nothing in the preceding Paragraphs or in this Consent Decree shall be deemed
to limit any authority of the United States: a) to take all appropriaté action to protect human
health and the environment or to prevent, ébate, respond to, or minimize an actual or
threatened release of Wéste Material on, at, or from the Site, or b) to direct or order such

action, or seek an order from the Court, to protect human health and the environment or to
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prevent, abate, respond to, or minimize an actual or threatened release of Waste Material on,

at, or from the Site, subject to Section XXIil (Covenants Not to Sue by Plaintiff).

XViil. REIMBURSEMENT OF BESPONSE COSTS

63.  The City shall pay to the EPA Hazardous Substance Superfund the amount of
$400,000, in five (5) equal annual installments.'commencing on the first anniversary of the entry
of this Consent Decree in reimbursement of, and in full satisfaction of the City’'s responsibility
for Past Response Costs. Interest on the unpaid balance shall begin to accrue from the date of
entry of this Consent Decree. Each annual payment shall be made by FedWire Electronic
Funds Transfer ("EFT" or wire transfer) to the U.S. Depértmen’t of Justice account in
accordance with current electronic funds transfer procedures, referencing U.S.A.O. file number

, the EPA Region and SitélSpilI ID # 05-AN, and DOJ case number 90-11-2-1109.

Payments shall be made in accordance with instructions prowded to the City by the Financial
Litigation Unit of the United States Attorney's Office for therlstnct of Michigan following lodging
of the Consent Decree. Any payments received by the Department of Justice' after 4:00 P.M.
(Eastemn Time) will be credited on the next business day. The City shall send notice that such
payment has been made to the United States as spacified in Section XXVIH (Notices and
Submissions) and to:

Chief, Superfund Accounting

U.S. EPA (Mail Code: MF-10J)

77 West Jackson Boulevard
Chicago, lllinois 60604

Chief, Multi-Media Enforcement Branch 1
Office of Regional Counsel

U.S. EPA

77 West Jackson Boulevard

Chicago, lllinois 60604
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64.  Within thirty (30) days of entry of this Consent Decree, Decker shall pay to the
EPA Hazardous Substance Superfund; the amount of $250,000, in reimbursement of Past
Response Costs, by FedWire Electronic Funds Transfer ("EFT" or wire transfer) to the U.S.
Department of Justice account in accordance with current electronic funds transfer procedures,
referencing U.S.A.O. file number , the EPA Region and Site/Spill ID # 05-AN, and
DOJ case number 90-11-2-1109. The payment shall be made in accordance with instructions
provided to Decker by the Financial Litigation Unit of the United States Attorney's Office for the
M/District of Michigan- following lodging of the Consent Decrée. Any payments received by the
Department of Justice after 4:00 P.M. (Eastern Time) will be credited on the next business day.
Decker shall send notice that such payrment has been made to the United States as specified in

\

Section XXVIII (Notices and Submissions) and to:

Chief, Superfund Accounting
U.S. EPA (Mail Code:; MF-10J)
77 West Jackson Boulevard
Chicago, lllinois 60604

Chief, Multi-Media Enforcement Branch |
Office of Regional Counsel

U.S. EPA

77 West Jackson Boulevard

Chicago, lllinois 60604

65.  Within 60 days of entry of this Consent Decree, the City and Decker shall each

pay to the EPA Hazardous 8Substance Superfupd the amount of $ $86-888 50,000 for Future

Response Costs—: Within-sheey et 63 aftef; the: City-and. Decker: shall @ach: pay.to the
EPA Hazarious Substarics Stpsund; aradditional amouAt 6f $50,000 for Future Response
Costa. The entire amount of $200,000 shall be deposited in the Albion-Sheridan Township
Landfill Superfund Site Special Account within the EPA Hazardous Substance Superfund to be

be in full satisfaction of the Settling Defendants’ responsibility for Future Response Costs. The
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City and Decker shall make all payments réquired by this Paragraph in the form of a cértiﬂed or
cashier's check or checks made payable to "EPA Hazardous Substance Superfund--Albion-
Sheridan Township Landfill Superfund Site Special Account” and referencing the EPA Region
and Site/Spill ID # 05-AN, and DOJ case number 90-11-2-1109, and the name and address of
the party making payment. The City and Decker shall send their 'checks to U.S. EPA,
Superfund Accéunting, P.O. Box 70753, Chicago, |l|linois 60673 and shall send copies of the

checks to the United States as specified in Section XXVIII (Notices and Submissions) and

) B
Paragraph 63 of this Consent Decreg. ~— ™. M, e O ad dabie, oo wnele

66.  Inthe event that the payments reguired by Paragraph 65 are not made whén

dié;withi

DPefendants the City or Decker, as the case may be, shall pay Interest on the unpaid balance
from the due date. The interest shall accrue through the date of the City's or Decker's
payments; as thé'case' may.be. Payments of Interest made under this Section shall be in
addition to such other remedies or sanctions available to Plaintiff by virtue of the City’s or

Decker's failure to make timely payments under this Section.
XIX. INDEMNIFICATION AND INSURANCE

. 67. a. The United States does not assume any liability by entering into this
agreement or by virtue of any designation of Settling Defendants as EPA's authorized
representatives under Section 104(e) of CERCLA. Settling Defendants shall indemnify, save
and hold harmless the Uﬁited States and its officials, agents, employees, contractors,
subcontractars, or representatives for or from any and all ¢laims or causes of action arising
from, or on account of, negligent or other wrongful acts or omissions of Settling Defendants,
their officers, directors, employees, agents, contractors, subcontractors, and any persons acting

on their behalf or under their control, in carrying out activities pursuant to this Consent Decree,
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including, but not limited to, any claims arising from any designation of Settling Defendants as
EPA's authorized representatives under Section 104(e) of CERCLA. Further, the Settiing
Defendants agree to pay the United States all costs it incurs including, but not limited to,
attorneys fees and other expenses _of litigation and settlement arising from, or on account of,
claims made against the United States based on negligent or other wrongful acts or omissions
of Settling Defendants, their officers, directors, employees, agents, contractors, subcontractors,
and any peréons acting on their behalf or under their control, in carrying out activities pursuant
to this Consent Decree. The United States shall not be held out as a party.to any contract
entered into by or on behalf of Settling Defendants in carrying out activities pursuant to this
Consent Decree. Neither the Settling Defendants nor any such cc;ntractor shall be considered

an agent of the United States.

b. The United States shall give Settling Defendants notice of any claim for

which the United States plans to seek indemnification pursuant to Paragraph 67.a, shaltgive

ehrelaim: and shall consult with

Settling Defendants prior to settling such claim.

68. Sefttling Defeﬁdants waive all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, ariéing
from or on account of any contract, agreement, or arrangement between any one or more of
Settling Defendants and any person for performance of Work on or relating to the Site,
inclluding, but not limited to, claims on account of constrﬁction delays. In addition, Settling
Defendants shéll indemnify and hold harmless the United States with respect to any and all
claims for damages or reimbursement arising from or on account of any contract, agreement, or

arrangement between any one or more of Settling Defendants and any person for performance _
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of Work on or relating to the Site, including, but not limited to, claims on account of construction

‘delays.

69. No later than 15 days before commencinc;; any on-site RA Work, Settling RA
Defendants shall secure, and shall maintain until the first anniversary of EPA's Certification of
Completion of the RA Work pursuant to Paragraph 58.b of Section XVI (Certification of
Completion) comprehensive general |iabilﬁy insurance with limits of $1 million, combined single
limit, and automobile liability insurance with limits of $1 million, combined single Iimif, naming
the United States as an additional insured. In addition, no later than 15 days before
commencing any on-site O&M Work, Settling O&M Defendants shall sécure, and shall maintain
until the first anniversary of EPA's Certification of Completion of the O&M Work pursuant to
Paragraph 59.b of Section XVI (Certification of Completion) comprehensive general liability
insurance with limits of $1 million, combined single limit, and automobile liability insurance with
limits of $1 million, combined single imit, naming the United States as an additional insured.
For the duration of this Consent Decree, Settling Defendants shall satisfy, or éhall ensure that
their contractors or subcontractors satisfy, all applicable laws and regulations regarding the
provision of worker's compensation insurance for all persons performing the Work on behalf of
Settling Defendants in furtherance of this Consent Decree. Prior to cbmmencement of the |
Work under this Consent Decree, Settling Defendants shall provide to EPA certificates of such
insurance and a copy of each insurance policy. Settling Defendants shall resubmit such
certificates and copies of policies each year on .the anniversary of the effective date of this
Consent Decree. If Settling Defendants demonstrate by evidence éatisfactory to EPA that any
contractor or subcontractor maintains insurance equivalént to that described above, or
insurance covering the same risks but in a lesser amount, then, with respect to that contractor
or subcontractor, Settling' Defendants need provide only that portion of the insurance described

above which is not maintained by the contractor or subcontractor.
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"XX. FORCE MAJEURE

70Q.

“"Force majeure,” for purposes of this Consent Decree, is defined as any

The requirement that the Settling Defendants exercise "best efforts to fulflll the obligation"

- includes using best efforts to anticipate any potential force majeure event and best efforts to
address the effects of any potential force majeure event (1) as it is accurring and (2) following

the potential force majeure event, such that the delay is minimized to the greatest extent

possible. m% P

"Force Maj¢ure” does not mclude finangial inability to complete the Work or

a failure to attain the RA Performance Standards or the O&M Performance Standards, as the

&\

sistentiwith the'ROD!:RA Wark: Plai, . and othar requirements of this: cm

esextintihat a failure; By the Setting R Defendanits ar their

9"1& 7 contractorsite perform iRA Work in'a good and workmanlike manner is'détermined fo be‘a farce

majelife event under-this Consent Decrée, the Seftling RADeféndants shall bé-résponsible for

-53-



02/03/99 WED 17:57 FAX 202 616 6584 doze

'DRAFT - FEBRUARY 2, 1999

71. if any event occurs or has occurred that may delay the performance of any

obligation under this Consent Decree, whether or not caused by a force majeure event, the
Settling RA Defendants or Settling O&M Defendants , as the case may be, shall notify orally
EPA's Project Coondinatgr or, in his or her absence, EPA's Alternate Project Coordinator or, in
tﬁe event both of EPA's designated representatives are unavailable, the bireétor of the |
Superfund Division, EPA Region 5, within two (2) days of then Settling Defey;dants first knew
that the event might cause a delay. Within five (5) days thereafter, Setting Defendants shall
provide in writing to EPA an explanation and description of the reasons for the delay; the
anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the
delay; a schedule for implementation of any measures to be taken to prevent or mitigate the
delay or the effect of the delay; the Settiing Defendants’ rationale for attributing such delay to a
force majeure event if they intend to assert such a claim; and a statement as to whether, in the
opinion of the Settling Defendants, such event may cause or contribute to an endangerment to
public health, welfare or the environment. The Settling Defendants shall includé with any notice
all available documentation supporting their claim that the delay was attributable to a force
majeure. Failure to comply with the above requirements shall preclude Settling Defendants
from asserting any claim of force majeure for that event for the period of time of such failure to
comply, and for any additional delay caused by such failure. Settling RA Defendants or Settling
O&M Defendants. as the case may be, shall be deemed to know of any circumstance of which

such Settling RA Defendants or Settling O&M Defendants, any entity controlled by such Settling

-54 -



02/03/89 WED 17:58 FAX 202 616 6584 do27

DRAFT - FEBRUARY 2, 1999
RA Defendants or Settling O&M Defendants, or such Settling RA Defendants' or Settling O&M

Defendants’ contractors knew or should have known.

72, If EPA agrees that the delay or anticipated delay is attributable to a force
majeure event, the time for performance of the obligations under this Consent Decree that are
affected by the force majeure event will be extended by EPA for such time as is necessary to
complete those obligations. An extension of the time for performance of the obligafions
affected by the force majeure event shall not, of itself, extend the time for performance of any
other obligation. If EPA does not agree that the delay or anticipated delay has heen or will be
caused by a force majeure event, EPA will notify the Settling Defendants in writing of its
decision_ If EPA agrees that the delay is attributable to a force majeure event, EPA will notify
the Settling Defendants in writing of the length of the extension, if any, for performance of the

obligations affected by the force majeure event. -

73.  If the Settling Defendants elect to invoke the dispute resolution. procedures set
forth in Section XXI (Dispute Resolution), they shall do so no later than 15 days after receipt of
EPA's notice. In any such proceeding, Settling Defendants shall have the burden of
drﬁonstrating by a preponderance of the evidence that the delay or anticipated delay has been
or will be caused by a force majeure event, that the duration of the delay or the extension
sought was or will be warranted under the circumstances, that best efforts were exercised to
avoid and mitigate the effects of the delay, and that Settlihg Defendants complied with the
requirements of Paragraphs 70 and 71, above. If Settling Defendants carry this burden, the
delay at issue shall .be deemed not to be a violation by Settling Defendants of the affected

obligation of this Consent Decree identified to EPA and the Court.
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XXl. DISPUTE RESOLUTION

74. Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes
arising under or with respect to this Consent Decree. However, the procedures set forth in this
Section shall not apply to actions by tﬁe United States to enforce obligations of the Settling

Defendants that have not been disputed in accordance with this Section.

75. Any dispute which arises under or with respect to this Conse_nt Decree shall in
the first instance be the subject of informal negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from the time the dispute arises;
unless it is modified by written agreement of the parties to the dispute. The dispute shall be

considered to have arisen when one party sends the other parties a written Notice of Dispute.

76. a. in the event that the parties cénnot resolve a dispute by informal
. negotiations under the preceding Péragraph, then the position advanced by EPA shall be

considered binding unless, within thirty (30) days after the conclusion of the inforﬁal negotiation
_period, Settling Defendants invoke the formal dispute resolution procedures of this Section by
serving on the United States a written Statement of Position on the matter in dispute, including,
but not limited to, any factual data, analysis or opinion supporting that position and any
supporting documentation relied upon by the Settling Defendants. The Statement of Position
shall specify the Settling Defendants' position as to whether formal dispute resolution should

proceed under Paragraph 77 or Paragraph 78.

b. Within thirty (30) days after receipt of Settling Defendants’ Statement of
Position, EPA will serve on Settling Defendants its Statement of Ppsition, including, but not

limited to, any factual data, analysis, or opinion supporting that position and all supporting |
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documentation relied upon by EPA. EPA's Statement of Position shall include a statement as
to whether formal dispute resolution should proceed under Paragraph 77 or 78. Within ten(18}
twanty: (20) days after receipt of EPA's Statement of Position, Settling Defendants may submit a

Reply.

c. If there is disagreement between EPA and the Settling Defendants as to
whether dispute resolution should proceed under Péragraph 77 or 78, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the Settling Defendants ultimately appeal to the Court to resolve the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of

applicability set forth in Paragraphs 77 and 78.

77. Formal dispute resolution for di#putes pertaining to the selection or adequacy of
any response action and all other disputes that are accorded review on the administrative
record under applicable principles of admfnistrative law shall be conducted pursuant to the
procedures set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any
response action includes, without limitation: (1) the adequacy or appropriateness of plans,
procedures to implement plans, or any other items requiring approval by EPA under this
Consent Decree; and (2) the adequacy of the performance of response actions taken pursuant
to this Consent Decree. Nothing in this Consent becree shall be construed to allow any dispute

_ ‘ ] - ﬁ R&~on 09 «,Qc.)(]bp e
by Settling Defendants regarding the validity of the|ROD3-prosiSians.

a.  An administrative record of the dispute shall be maintained by EPA and
shall contain all Statements of Position, including supporting documentation, submitted
pursuant to this Section. Where appropriate, EPA may allow submission of supplemental

Statements of Paosition by the parties to the dispute.
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b.  The Director of the Superfund Division, EPA Region S, will issue a final
~ administrative decision resolving the dispute based on the administrative record described in
Paragraph 77.a. This decision shall be binding upon the Settiing Defendants;, subject only to

the right to seek judicial review pursuant to Paragraph 77¢. and d.

¢ Any administrative decision made by EPA pursuant to Paragraph 77.b.
shall be reviewable by this Court, provided that é motion for judicial review of the decision is
filed by the Settling Defendants with the Court and served on all Parties within 10 days of
receipt of EPA's decision. The motion shall include a description of the matter in dispute, the
efforts made by the parties to resolve it, the relief requested, and the schedule, if any, within
which the dispute must be resolved to ensure orderly implementation of this Consent Decree.

The United States may file a response to Settling Defendants' motion.

d. in proceedings on any dispute governed by this Paragraph, Settling
Defendants shall have the burden of demonstrating that the decision of the Superfund Division
Director is arbitrary and capricious or otherwise not in accordance with law. Judicial review of

EPA's decision shall be on the administrative record compiled pursuant to Paragraph 77.a,

78. Formal dispute resolution for disputes that neither pertain to the sefection or
adequacy of any response action nor are otherwise accorded review on the administrative

record under applicable principles of administrative Jaw, shall be governed by this Paragraph.

a.  Following receipt of Settling Defendants' Statement of Position submitted
pursuant to Paragraph 76, the Director of the Superfund Division, EPA Region 5, will issue a
final decision resolving the dispute. The Superfund Division Director's decision shall be binding
on the Settling Defendants unless, within 10 days of recéipt of the decision, the Settling

Defendants file with the Court and serve on the parties a motion for judicial review of the
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decision setting forth the matter in dispute, the efforts madelby the parties to resolve i, the
relief requested, and the schedule, if any, within which the dispute must be resolved to ensure
orderly implehentation of the Consent Decree. The United States may file a response to

Settling Defendants’ motion.

b. Notwithstanding Paragraph Q of Section { (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by.

applicable principles of law.

79. The invocation of formal dispute resolution procedures under this Section shall
not extend, postpone or affect in any way any obliéation of the Settling Defendants under this
Consent Decree, not directly:in dispute, unless EPA agrees or the Court orders otherwise.
Stipulated penatties with respect to the disputed matter shall continue to accrue but payment
shall be stayed pending resolution of the dispute as provided in Paragraph 89. Notwithstanding
the stay of payment, stipulated penalties shall accrue from the first day of noncompliance with
any applicable provision of this Consent becree. In the event that the Settling Defendants do
not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in

~ Section XX|| (Stipulated Penalties).

XXIl. §TIPU D PENA!

B0.  Settling RA Defendants or Settiing O&M Defendants, as the case may be, shall
be liable for stipulated penalties in the amounts set forth in Paragraphs 81.a and 82 to the
United States for their failure to comply with the requirements of this Consent Decree specified
below, unless excused under Section XX (Force Majeure). "Compliance” by Settling RA
Defendants or Settling O&M Defendants, as the case may be, shall include completion of the

applicable activities under this Consent Decree or any work plan or other plan approved under
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this Consent Decree identified below in accordance with all applicabie requirements of law, this
Consent Decree, the RA Work Plan and O&M Plan, and any plans or other documents
approved by EPA pursuant to this Consent Decree and within the specified time schedules

established by and approved under this Consent Decree.

81. a. The following stipulated penalties shall accrue per violation per day for any

noncompliance identified in Subparagraph b:

Penalty Per Violation Per Day Period of Noncompliance

$ 1000 1st through 14th day
$ 2000 15th through 30th day
$ 4000 31st day and beyond

b. Compliance Milestones.

1. Failure to adequately pr timely complete the following

hall subject Settling RA Defendants to the

ARSIRV i -3 CGCCC A0SO o DIODETT

g alala N Alosvsa T e H oot e
- iem eomeriy L) v -l ® 3l

Submit to EPA signed access agreements,or notification in.wiiting
purs ragraph’ ' el
where access igneede

required in the RASétlling Defendant Cconstruc’tmn Sschedule in
Appendix §H.

Provide seventtho-(-H)-heﬂfs one full Worklh'é"ﬁﬁ'y notice to :
EPA’s Project Coorglinator of any change in scheduled ﬁafd 7
activities.a ' o W

pabi
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) Failure to adequately or timely complete the following

Do

submissions/ activities set forth in the O&M Plan and this Consent Decree shall subject Settling

O&M Defendants to the stipulated penaities established in Subparagraph a.:

Tigte-OSh-as-proviaea-Hhe -_\._ ctes
Initiate quarterly groundwater(and drinking water monitoring
consistent with the schedule ; the O&M Plan,

Payment of any Past Response Costs OF espanse Costs
installment payment by the City as required by Consent
Decree (except that Decker shall not be assessed any penalty
based on the City's failure t¢ make any such instaliment
payment).

Payment of the any Past Response Costs Sl ar Futl
RespongeCosts instaliment:payment by Decker as required by
this Consent Decree (except that the City shall not be assessed
any penalty based on Decker's fallure to make any such
payment).

Implementation of the access and institutional controls by Decker
on the Adjacent Parcels, as prowded in Paragra h 31 of this ﬂ
Consent Decree( S

~,~u.“9 A~ W‘ 6~L—J Jﬂml‘ﬁ

The followmg Stlpu ted penaltnes shall accrue per violation per day for

82.
failure of Settling RA Defendants or Settling O&M Defendants to submit timely or adequate
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reports or other written documents pursuant to the RA Work Plan and O&M Pian, respectively,

Y norcompliaicaidentified i Subparagraphib:

and this Consent Decree afd 1o
‘Penalty Per Violation Per Day Period of Nogcompliance

$ 500 ' 1st through 14th day
$1,000 15th through 30th day
$2,000 31st day and beyond

ely:complete the' following
+Bliarrstiall subject Settling RA'Defendats to:the

kg watdF rihitorng, &s
Fig a8 frovided i tHe:O8M Pl
birial BrotiAdiAteF ioRtoring s provided i the OBM Pidh

‘relieiv grolindwater monitoring. as provided:in the O8M
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83.  All penalties shall begin to accrue on the day after the complete performance is
due or the day a violation occurs, and shall continue to accrue through the final day of the
correction of the noncompliance or completioﬁ of the activity. Howéver, stipulated penalties
shall not accrue: (1) with respect to a deficient submission under Section Xlll (EPA Approval of
Plans and Other Submissions), during the peried, if any, beginning on the 31st day after EPA's
receipt of such submission until the date that EPA notifies Settling Defendants of any
deficiency., (2) with respect to a decision by the Director of the Superfund Division, EPA Region
5, under Paragraph 77.b or 78.a of Section XX (Dispute Resolution), during the period, if any,
beginning on the 21st day after the date that Settling Defendants' reply to EPA‘S Statement of
Pasition is received until the date that the Director issues a final decision regarding such
dispute; or (3) with respect to judicial review by this Court of any dispute under Section XX1
(Dispute Resolution), during the period, if any, beginning on the 31st day after the Court's
receipt of the final submission regarding the dispute until the date that the Court issues a final
decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of

separate penalties for separate violations of this Consent Decree.

84. Following EPA's determination thaf Settling RA Defendants have failed to
comply with an RA requirement of this Consent Decree, EPA may give Settling RA Defendants
written notification of the same and describe the noncompliance. EPA may send the Settiing
RA Defendants a written demand for the payment of the penalties. However, penalties shall
accrue as provided in the preceding Paragraph regardiess of whether EPA has notified the

Settling RA Defendants of a violation:.

85. Following EPA's determination that Settling O8M Defendants have failed to
comply with an O&M requirement of this Consent Decree, EPA may give Settling O&M

Defendants written notification of the same and describe the nbncompliance. EPA may send
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the Settling O&M Defendants a written demand for the payment of the penatties. However,
penalties shall accrue as provided in the-preceding Paragraph 83 regardiess of whether EPA

has notified the Settling O&M Defendants of a violation.

86. ~ All penalties accruing under this Section shall be due and payable to the United

States within 30 days of the Settling Defendants’ receipt from EPA of a demand for payment of

the penalties, unless Settling Defendants invoke the Dispute Resolution procedures under
Section XXI (Dispute Resolution). All payments to the United States under this Sectién shall be
paid by cettified ar cashier's check(s) made payable to "EPA Hazardous Substances
Superfund,"' shall be mailed to the U.S. Envirdnmental Protection Agency, Superfund
Accounting, P.O. Box 70753, Chicago, llinois 60673, shall indicate that the payment is for
stipuléted penalties, and shall reference the EPA Region and Site/Spill ID # 05-AN, the DOJ
Case Number 90-11-2-1109, and thé name and address of the party making payment. Copies
of check(s) paid pursuant to this Section, and any accompanying transmittal letter(s), shall be
sent to the United States as prdvided in Section XXVIIi (Notices and Submissions), and to the

addressees in Paragraph 63 of this Consent Decree.

87. The payment of penalties relating to the RA Work shall not alter in any way
Settling RA Defendants' obligation to complete the performance of the RA Work required under

)

this Consent Decree.

88. The payment of penalties relating to the O&M Work shall not alter in any way
Settling O&M Defendants' obligation to complete the performance of the O&M Work required

under this Consent Dacree.

89. Penalties shall continue to accrue as provided in Paragraph‘83 during any

dispute resolution period, but need not be paid until the following:
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a. if the dispute is resolved by agreement or by a decision of EPA that is not

appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 15

days of the agreement or the receipt of EPA's decision or order;

b..  If the dispute is appealed to this Court and the United States prevails in

whole or in part, Settling Defendants shall pay all accrued penalties determined by the Court to

be owed to EPA within 60 days of receipt of the Court's decision or order, except as provided in

Subparagraph ¢ below;

c. if the District Court's decision is appe_aled by any Party, Settling
Defendants shall pay all accrued penalties determined by the District Court to be owing to the
United States into an interest-bearing escrow account within 60 days of receipt of the Court's
decision or order. Penalties éhall be paid into this account as they continue to accrue, at least
every 60 days. V\ﬁthin 15 days of receipt of the final appellate court decision, the escrow agent

shall pay the balance of the account to EPA or to Settling Defendants to the extent that they

prevail.

0. a If Settling Defendants fail to pay stipulated penalties when dué¢the

United States may institute proceedings to collect the penalties.

b. Nothing in this Consent Decree shall be construed as prohibiting, altering,
or in any way limiting the ability of ihe United States to seek any other remedies or sanctions
available by virtue of Settling Defendants’ violation of this Decree or of the statutes and
regulations upon which it is based, including, but nat limited to, penalties pursuant to Section
122()) of CERCLA. Provided, however, that the United States shall not seek civil penalties
pursuant to Section 122(l) of CERCLA for any violation for which a stipulated penalty is

provided herein, except in the case of a willful viclation of the Consent Decree.
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o1, Notwithstanding any other provision of this Section, the United States may, in its

unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to

this Consent Decree.

XXH1. COVENANTS NOT TO SUE BY PLAINTIFF

92. In consideration of the actions that will be performed and the payments that will
be made by the Settling O&M Defendants under the terms of the Consent Decree, and except
as specifically provided in Paragraphs 93, 94, and 100 of this Section, the United States
covenants not to sue or to take administrative action against Settling O&M Defendants pursuant
to Sections 106 and.1 9(?Z‘_(a) of CERCLA and Section 7003 of RCRA relating to the Site. Except

with respect to future présen

liability of the Eity Shifling O&M Defendants, these covenants not

to sue shall take effect uponirécai

s requiréd: by Paragraph 65:of

. 04 .

{Reimbursement-of Response-Costs): With respect to futurelliability of the Settling O&M
Defendants, these covenants not to sue shall take effect upon Certification of Completion of
O&M Work by EPA pursuant to Paragraph 59.b of Section XVI (Certification of Completion).

“these covenants not to sue are s conditioned upon the

esponse Costs, plirsuant to' Section
KVl Reimbtirsementof Response'Costs): These covenants not to sue extend anly to the:
Settling O&M Defendants and do not extend to any other person; €xcept that tFhese covenants

not to sue (and reservations of rights thereto) shall aiso apply to Settling O&M Defendants’
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officers, publicofficialg; directors, and employees, successors, and assigns, but only to the
extent that the alleged liability of the officer, director, employee, successor or assign is based
on its status and in its capacity as an officer, director, employee, successor, or assign of the

Settling O&M Defendant, and not to the extent that the alleged liability arose independently of
the alleged liability of the Settling O&M Defendant. |

93. Upited States' Pre-ceftificgtion Résgrvaﬂong. thwithstanding any other
provision of this Consent Decree,'the United States reserves, and this Consent Decree is
~ without prejudice to, the right to institute proceedings in this action or in a new action, or to
issue an administrative order seeking to compel Settling O&M Defendants to perform further
response actions relating to the Site, or to reimburse the United States for additional costs of

response, if, prior to Certification of Completion of the O&M Work:

(1)  conditions at the Site, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or
in part,
and these previously unknown conditions or information togethe} with any ather relevant
information indicates that the Operation and Maintenance is not protective of human health or

the environment.

94. United States' Post-certification Reservations. Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings. in this action or in a new action, or to
issue an administrative order seeking to compel Settling O&M Defendants to perform further
response actions relating to the Site or to reimburse the United States for additional costs of

response if, subsequent to Certification of Completion of the O&M Work:
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(1) conditions at the Site, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is feceived, in whole or
in part, : :

and these previously unknown conditions or this information together with other relevant

information indicate that the Operation and Maintenance is not prbtective of human health or

the environment.

conditions known to EPA shall include only that information and those conditions known to EPA

as of the date of Certification of Completion of the O&M Work and set forth in the Record of
Decision, the Agsive-Sie:Fie: orir

e-public ERAHiles regarding the Site; or in any information

received by EPA pursuant to the requirements of this Consent Decree prior to Certification of

Completion of the O&M Work.

86.  In consideration of the actions that will be performed by the Settling RA

Defendants under the terms of the Consent Decree, and except as specifically provided in
Paragraphs 97, 98, and 100 of this Section, the United States covenants not to sue or to take
administrative action against Settling RA Defendants pursuant to Sections 106 and 107(a) of
CERCLA and Section 7003 of RCRA relating to the Site. Excéptwifith respect to present
fiifure liability of the Settling RA Defendants, these covenants not to sue shall take effect upon
entry of this Consent Decree. With respect to future liability, these covenants not to sue shall
take effect upon Certification of Completion of the RA Work by EPA pursuant to |

Paragraph 58.b of Section XVI (Certification of Completion). These confintied-effectivene
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these covenants not to sue are conditioned upon the satisfactory performance by Settling RA

' Defendants of their obligations under this Consent Decree. These covenants not to sue extend
only to the Settling RA Defendants and do not extend to any other person. These covenants
not to sue (and reservations of rights thereto) shall also apply to Settling RA Defendants’
officers, directors, and employees, successors, and assigns, but only to the extent that the
alleged liability of the officer, director, employee, successar or assign is based on its status and
in its capacity as an officer, director, employee, successor, or assign of the Settling RA
Defendant, and not to the extent that the alleged !iability arose independently of the alleged

liability of the Settling RA Defendant.

97. United States' Pre-ceftification Reservations. Nétwithatanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to
issue an administrative order seeking to compel Settling RA Defendants to perform further
response actions relating to the Site, or to reimburse the United States for additional costs of
response, if, prior to Certification of Completion of the Remedial Action:

(1)  conditions at the Site, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or
in part, '

-and these previously unknown conditions or information together with any other relevant
information indicates that the Remedial Action is not protective of human heaith or the

environment.

98. United States' Post-certification Reservations, Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is
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without prejudice to, the right to institute proceedings in this action or in a new action, or tb
issue an administrative order seeking to compel Settling RA Defendants to perform further
response actions relating to the Site, or to reimburse the United States for additional costs of
response, if, subsequent to Certification of Completion of the Remedial Action:

(1) conditions at the Site, previously unknown to EPA, are discovered,
or _

(2) infarmation, previously unknown to EPA, is received, in whole. or
in part, '
and these previously unknown conditions or this information together with other relevant

information indicate that the Remedial Action is not protective of human health or the

environment.

99, For purposes of Paragraph 97, the information and the conditions known to EPA
shall include only that information and those conditions known to EPA as of the date of lodging

of this Cansent Decree and set forth in the Record of Decision for the Site and the Active-Site

e EPAL s regarding the Site. For purposes of Paragraph 98, the information and the
conditions known to EPA shall include only that information and those conditions known to EPA

as of the date of Certification of Completion of the RA Work and set forth in the Record of

Decision, the:Site-Fhe: dililiie EFA filés regafiding iie'Site: or in any information received by

EPA pursuant to the requirements of this Consent Decree prior to Certification of Completion of

the RA Work.

100.  Genergl reservations of rights, The covenants not to sue set forth above do not
pertain to any matters other than those expressly specified in Paragraphs 8492 and 8596. The
United States reserves, and this Consent Decree is without prejudice to, all rights against

Settling Defendants with respect to all other matters, including but not limited to, the following: -
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a.  claims based on a failure by Settling Defendants to meet a requirement of

this Consent Decree;

b. liability arising from the past, present, or future disposal, release, or threat

of release of Waste Materials outside of the Site;

c. liability for future disposal of Waste Material at the Site, other than as

provided in the ROD, the Work, or otherwise authorized by EPA,

d. liability for damages for injury to, destruction of, or loss of natural

resources, and for the costs of any.natural resource damage assessments;
e. criminal liability; |

f.  liability for violations of federal or state law which occur during or after

implementation of the Remedial Action; and

g. liability for implementation of the contingent remedy for:grotindwater

treatment'provided for in the ROD.

101. Work Takegyer. In the event EPA determines that Settling Defendants have
ceased implementation of any portion of the Work, are seriqusly or repeatedly deficient or |até
in their performance of the Work. or are implementing the Work in @ manner which may cause
an endangerment to human heatth or the environment, EPA may assume the performance of
all or any portions of the Work as EPA determines hecessary. Settling Defendants may invoke
the procedures set forth in Section XXI_ (Dispute Resolution), Paragraph 74, to dispute EPA's
determination that takeover of the Work is warranted under this Paragraph. Costs incurred by

the United States not inconsistent with the NCP in performing the Work pursuant to this
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Paragraph shall be reimbursed to EPA by the respective Settling Defendants within 30 days of
receipt of a demand for payment by EPA.

102. Notwithstanding any other provision of this Consent Decree, the United States

retains all authority and reserves all rights to take any and all response actions authorized by

law.

XXIv. COVENANTS BY SETTLING DEFENDANTS

103.  Covenant Not to Sue. Subject to the reservations in Paragraph 104, Settling
Defendants hereby covenant not to sue and agree nhot to assert any claims or causes of action
against the United States with respect to the Site, and Past and Future Response Costs as

defined herein, or this Consent Decree, including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the intemal Revenue Code, 26 U.S.C. § 9507)
through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

b.  any claims against the United States, including any department, agency

or instrumentality of the United States, under CERCLA Sections 107 or 113 related to the Site;

c.  any claims arising out of response activities at the Site, including claims
based on EPA's selection of respon'se actions, oversight of response activities or approval of

plans for such activities; or

d. any claims for costs, fees or expenses incurred in this action, including claims

under 28 U.S.C. § 2412 (Equal Access to Justice Act), as amended.
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104. . The Settling Defendants reserve, and this Consent Decree is without prejudibe
" to, claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or pefsonal injury or
death caused by the negligent or wrongful act or omission of any employee of the United States
while acting within the scope of his office or employment under circumstances where the United
States, if a private person, would be liable to the claimant in accordance with the law of the
place where tﬁe act or omission occurred. However, any such claim shall not include a claim
for any damages caused, in whole or in part; by the act or omission of any person, including
any contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor
shall any such claim include a claim based on EPA's selection of response actions, or the
oversight or approval of the Settling Defendants' plans or activities. The foregpiﬁg applies only
to claims which are brought pursuant te any statute other than CERCLA and for which the

waiver of sovereign immunity is found in a statute other than CERCLA;

105. Nothing in this Consent Decree shall be deemed to constitute preauthorization
of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
§ 300.700(d).

106. Settling Defendants

Reldresbet tierein Felatingito the St

Counterclaimsiand GrossiGlaims filedierein Tor tontribition, and: further agree:to:waive ali
ClHims Bnd;icatises of action for Matters Addressed herein relating to the Siter-inciding-for

conmtribution; against each-other-and the following persons:

-73-



02/03/98 WED 18:06 FAX 202 616 6584

- [@o11
B

DRAFT - FEBRUARY 2, 1999

a.  any person (i) whose liability to Seftling Defendants with respect to the Site-
is based solely on CERCLA § 107(a)(3) or (4), (ii) who arranged for the disposal, treatment, or
transport for disposal or treatment, ‘or accepted for transport for disposal or treatment, of only
Municipal Solid Waste or Sewage Sludge owned by such person, and (jii) who is a Small

Business, a Small Non-profit Organization, or the Owner, Operator, or Lessee of Residentia!

. Property; and

b. any person (i) whose liability to Settling Defendants with respect to the Site
is based solely on CERCLA § 107(a)(3) or (4), and (ii) who arranged for the disposal, treatment,
or transport for disposal or treatment, or accepted for transport for disposal or treatment, of 55
gallons or less of liquid materials containing hazardous substances, or 100 pounds or less of .
solid materials containing hazardous substances, except where EPA has determined that such

material contributed or could contribute significantly to the costs of response at the Site.

FEFECT QF SETTILEMENT; CONTRIBUTION PROTECTIO

107. Nothing in this Consent Decree shall be construed to create any rights in, or
grant any cause of action to, any person not a Party to this Consent Decree. The preceding
sentence shéll not be construed to waive or nuliify any rights that any person not a signatory to
this decree may have under applicable law. Each of the Parties expressiy reserves any and all
rights (including, but not limited to, any right to contribution), defenses, claims, demands, and
causes of action which each Party may havle with respect to any matter, transaction, or

occurrence relating in any way to the Site against any person not a Party hereto, except as

provided in Paragraph 106.

108. The Parties agree, and by entering this Consent Decree this Court finds, that

the Settling Defendants are entitled, as of the effective date of this Consent Decree, to
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protection from contribution actions or claims as provided by CERCLA Section 113(f)(2), 42
U.S.C. § 9613(f)(2) for Matters Addressed in this Consent Decree. This contribution protection
shall also apply to the Settling Défendants' officers, pliblic officials; directors, and employees,
successors, and assigns, but only to the extent that any alleged liability of thé officer, director,
employee, successor or assign is based on its status and in its capacity as an officer, director,

. employee, successor, or assign of the Settling Defendant, and not to the extent that any alleged

liability arose independently of the alleged liability of the Settling Defendant. R UW é
: - (St C
el of
109. The Settling Defendants agree that with respect to any suit or claim for
* .contribution brought by them for matters related to this Consent Decree they will notify the
United States in writing no later than forty-five (45) days prior to the initiation of such suit or '

claim.

110.  The Settling Defendants also agree that with respect to any suit or claim for
contribution brought against them for matters related to this Consent Decree they will notify in
writing the United States within fifteen (15) days of service of the complaint on them. In
addition, Settiing Defendants shall notify the United States within fifteen (15) days of service or
receipt of any Motion for Summary Judgment and \ivithin.ﬁfteen (15) days of receipt of any order

from a court setting a case for trial.

111. @ “In any subsequent administrative or judicial proceeding initiated by the
United States for injunctive relief, recovery of response costs, or other appropriate relief relating
to the Site, Settling Defendants shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, .@ judicata, collateral estoppel, issue preclusion, claim-
splitting, or other defenses based upon any contention that the claims raised by the United -

States in the subsequent proceeding were or should have been brought in the instant case;
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provided, however, that nothing in this Paragraph affects the enforceability of the covenants not

- to sue set forth in Section XXIII (Covenants Not to Sue by Plaintiff).

fendanty for

-« “Iit;ahy subseGuent jldicial procekding.inftiated by dny’ Settiing: D

XXVI. ACC TO INFO T10

112.  Settling Defendants shall provide to EPA, upon request, copies of all documents
and information within their possession ar control or that of their contractors or agents relating
to activities at the Site or to the implémentation of this Consént Decree, including, but not
limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts,
reports, sample traffic routing, correspondence, or other documents or information related to
the Work. Settling Defendants shall also make available to EPA, upon request to the g =
identified in Section XXVIII (Notices‘and.Submissions), for purpOSés of investigation,

_information gathering, or testimony, their employees, agents, or representatives with knowledge

of relevant facts concerning the performance of the Work. |

113. a. Settling Defendants may assert business confidentiality claims covering
part or all of the documents or information submitted to Plaintiff under this Consent Decree to

the extent pemitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.
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§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be
confidential by EPA\will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If
no claim of confidentiality accompanies documents or information when they are submitted to
EPA, or if EPA has notified Settlihg Defendants that the documents or information are not
cdnﬁdential under thé standards of Section 104(e)(7) of CERCLA, the publip may be given

access to such documents or information without further notice to Settiing Defendants.

b.  The Settling Defendants may assert that certain documents, records and
other information are privileged undér the attomey-client privilege or any other privilege
recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing
documents, they shall provide the Plaintiff with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or information; (3) the name and
title of the author of the document, record, or information; (4) the name and title of each
addressee and recipient; (5) a description of the contents of the document, record, or
information: and (6) the privilege asserted by Settling Defendants. However, no documents,
reports or other information created or generated pursuant to the requirements of the Consent

Decree shall be withheld on the grounds that they are privileged. '

114, No claim of confidentiality shall be made with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other decuments-or information evidencing ervirohmental.conditions

at or around the Site.
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XXVII. RETENTION OF RECORDS

115. a. Until 10 years after the Settling RA Defendants' receipt of EPA's
notification pursuant to Paragraph 58.b of Section XVi (Certification of Completion), each
Settling RA Defendant shali preserve and retain all records and documents now in its
possession or contral or which come into its possession or control that relate in any manner to
the performance of the Work or liability of any person for response actions conducted and to be
conducted at the Site, regardless of any corporate retention policy to the contrary. Until 10
years after the Settling RA Defendants' receipt of EPA's natification pursuant to Paragraph 58.b
of Section XV1 (Certification of Completion), Settling RA Defendants shall also instruct their
contractors and agents to preserve all documents, records, and informélion of whatever kind,

nature or description relating to the performance of the Work.

b. Until 10 years after the Settling O&M Defendants' receipt of EPA's
notification pursuant to Paragraph 59.b of Section XVI (Certification of Completion), each
Settling O&M Defendant shall preserve and retain all records and documents now in its
possession or control or which come into its possession or control that relate in any manner to
the performance of the Work or liability of any person for response actions conducted and to be
cobducted at the Site, regérdless of any corporate retention policy to the contrary. Until 10
years after the Settling O&M Defendants' receipt of EPA's notiﬁcétion pursuant to
Paragraph 59.b of Section XVI (Certiﬁcatiqn of Compietion), Settling O&M Defendants shall .
also inétruct their contractors and agents to preserve all documents, records, and information of

whatever kind, nature or description relating to the performance of the Work.

116. At the conclusion of this document retention period, Settling Defendants shall
notify the United States at least 90 days'prior to the destruction of any such records or

documents; and, upon request by the United States, Settling Defendants shall deliver any such
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records or documents to EPA. The Settling Defendants may assert that certain documents,
records and other information are privileged under the attomey;client privilege or any other
privilege recognized by federal law. If the Settling Defendants assert such a privilege, they
shall provide the Plaintiffs with the following: (1) the titie of the document, recdrd, or
information; (2) the date of the document, record, or information; (3) the name and title of the
] author of the document, record, or information; (4) the name and title of each addressee and
recipient; (5) a description of the subject of the document, record, or information; and (6) the
privilege asserted by Settling Defendants. However, no documents, reports or other
information created or generated pursuant to the requirements of the Consent Decree shall_be

withheld on the grounds that they are privileged.

117. Each Settling Defendant hereby certifies individually that, to the best of its

knowledgé and belief, after thordugh inquiry, it has not altered, mutilated, discarded, destroyed

or otherwise diSposéd of any records, documents or other information relating to its potential
liability regarding the Site sfnoe notification of potential liability by the United States or the State
or the filing of suit against it regarding the Site and that it has fully complied with any and all
EPA requests for information pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C.

‘ 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.

( . : XXVIil. NOTICES AND SUBMISSIONS

; 118.  Whenever, under the terms of this Conse'ntl Decree, written notice is required to

! be given or a report or other document is required to be sent by one Party to another, it shall be
directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
shall be considered effective upon réceipt,'unles_s otherwise provided. Written notice as

specified herein shall constitute complete satisfaction of any written notice requirement of the
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Consent Decree with respect to the United States, EPA, and the Settling Defendants,

respectively.

As to the Upited States:

and

As to EPA:

As to the Settling RA Defendants:

s to the Settling O&M Defendants:

) fpre dolss

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

Re: DJ # 90-11-2-1109 '

Director, Superfund Division

United States Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, lllinois 60604

Jon Peterson

EPA Project Coordinator

United States Environmental Protection Agency
Region 5 '

77 West Jackson Boulevard

Chicago, lllinois 60604

[Name] _ .
. Settling Defendants’ Project Coordinator
[Address] [Mel‘Moselay:to:supply]
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iChimidt & Howlett LiLP:

4:0352

and

ia5en & Swark PiC:

XXIX. EFFECTIVE DATE

119. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise provided herein.

XXX. RETENTIQN OF JURISDICTION

120.  This Court retains jurisdiction over both the subject matter of this Consent
Decree and the Settling Defendants for the duration of the performance of the terms and
provisions of this Consent Decree for the purpose of enabling any of the Parties to apply to the
Court at any time for such further order, direction, and relief as may be necessary or

appropriate for the construction or modification of this Consent Decree, or to effectuate or
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enforce compliance with its terms, or to resolve disputes in accordance with Section XX|

(Dispute Resdlution) hereof.

XXXI. APPENDICES

121.  The following appendices are attached to and incorporated into this Consent

Decree:

"Appendix A" is the RA Work Plan.
"Appendix B" is the O&M Plan. | Y, Lo Jﬁ;;% ,
“Appendix C” is the Legal Description of the Adjacent Parcels. < -

"Appendix D" is the ROD.

“Appendix E” is the Remedial Design _

"Appendix F” is the description and/or map of the Site

"Appendix G" is the Draft Easement. |

ATaLC

P11,

" is the EPA-abproved RA Construction Schedule.

“Appendix { H
. XXXIl. COMM LATIONS

- 122. Settling Defendants shall propose to EPA their participation in the community
relations plan to be developed by EPA. EPA will determine the appropriate role for the Settling
Defendants under the Plan. Settling Defendants shall also cooperate with EPA in providing
information regarding the Work to the public. As raquested by EPA, Settling Defendants shall
participate in the preparation of such information for disseminaﬁon to the public and in public

meetings which may be held or sponsored by EPA to explain activities at or relating to the Site.
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XXXHI. MODIFICATION "

. 123.  Schedules specified in this Consent Decree for completion of the Work may be

“modified by agreement of EPA and the Settling Defendants. All such modifications shall be
O

made in writing. o
S
O*(
124.  a. . Exceptas provided in Paragraph 13 ("Modification of the RA Work Plan
or related Work Plans”), no material modifications shall be made to the RA Work Plan without
written notification to and written approval of the United States, Settling RA Defendants, and the

Court. Prior to providing its approval to any modification, the United States will provide the

State andSeHling OSKTDEtEndants with a reasonable opportunity to review and comment on

the proposed modification. Moadifications to the RA Work Plan that do not materially alter that
document may be made by written agreement between EPA, after providing the State and
Settling O&M:Defendants with a reasonable opportunity to review and comment on the

proposed modification, and the Settling RA Defendants.

b. Except as provided in Paragraph 20 ("Modification of the O&M Plan or
Related Plans”), no material modifications shall be made to the O&M Plan without written

notification to and written approval of the United States; and Settling O&M Defendants;-ane or

by:Oirder of the Court. Prior to providing its approval to any modification, the United States will
provide the State with a reasonable opportunity to review and comment on the proposed
modification. Modifications to the O&M Plan that do not materially alter that document may be
made by written agreement between EPA, after providing the State with a reasonable
opportunity to review and comment on the proposed modification, and the Settling O&M

Defendants.
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| 125.  Nothing in this Congert Decree shall be deemed to alter the Court's power to

enforce, supervise or approve maodifications to this Consent De_cree.

XXXIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

126. This Consent Decree shall be lodged with the Court for a period of not less
than thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of
CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right
to withdraw or wit_hhold' its consent if the comments regarding the Consent Decree disclose |
facts or considerations which indicate that the Consent Decree is inappropriate, improper, or
inadequate. Set_tling Defendants consent to the entry of this Consent Decree without further

notice.

127. If for any reasaon the Court should decline to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of any Party and the terms

of the agreement may not be used as evidence in any litigation between the Parties.

XXXV. SIGNATORIES/SERVICE

128. Each undersigned representative of a Settiing Defendant to this Consent
Decree and the Assistant Attomey General for the Environment and Natural Resources Division
of the Department of Justice certifies that he or she is fully authorized to enter into the terms
and conditions of this Consent Decree and to execute ahd legally bind such Party to this

document.

129. -Each Settling Defendant hereby agrees not to oppose entry of this Consent

Decree by this Court or to chailenge any provision of this Consent Decree unless the United
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States has notified the Settling Defendants in writing that it no longer supports entry of the

Consent Decree.

130. Each Settling Defendant shall identify, on the attached signature page, the
name, address and telephone humber of an agent who is authorized to accept service of
process by mail on behalf of that Party with respect to all matters arising under or relating to
this Consent Decree. Settling Defendants hereby agree to accept service in that manner and to
waive the formal service requirements set forth in Rule 4 of the Federal Rules of Civil
Procedure and any applicable local rules of this Court, including, but not limited to, service of a

summaons.

XXXVI. FINAL JUD

131. Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the United States and the Settling

Defendants. The Court finds that there is no just reason for delay and therefore enters this

judgment Consent:Decreé as a final judgment under Fed. R. Civ. P. 54.

SO ORDERED, ADJUDGED AND DECREED THIS _ DAY OF , 1999,

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v,
City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site.

FOR THE UNITED STATES OF AMERICA:

Date Lois J. Schiffer
Assistant Attomey General
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date Francis J. Biras
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20530-7611

Date W. Francesca Ferguson
Assistant United States Attomey
Westem District of Michigan
U.S. Department of Justice
P.O. Box 208
Grand Rapids, Michigan 49501-25110
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site.

FOR THE UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY:

Date | ~BaviAgren (U7 1 o 6 Mrse o < ( ()
: ActcfgBogionat AdmiriSIrator, Region-> B

U.S. Environmental Protection Agency
77 West Jackson Boulevard
Chicago, lllinois 80604

Date Connie Puchalski
Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 5
77 West Jackson Boulevard
Chicago, lllinois 60604
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
f Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
‘Sheridan Township Landfill Superfund Site.

FOR COMPANY, INC.

Signature:
Date Name (print):

Title:

Address:

Agent Authorized to Accept Service on Behalf of Above-signed Party:

" Name (print);
Title:
Address:

Ph. Number:

-88 -





